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it was not produced in consequence of Johnston’s wish 
that the plaintiff should retain it. Upon this point. the 
evidence was contradictory, and thereupon the counsel 
for the defendant moved the presiding -judge to instruct 
the jury, that if Johnston purchased the slave at the re- 
quest, and for the use of the plaintiff. as the slave was 
bid off and returned by the sheriff as purchased by him, 
the legal title vested in him, subject only to a trust for 
the plaintiff, and that the matters deposed to by the plain- 
tiff’s witness were not sufficient to vest that legal title 
in the plaintiff; and further, that the legal title being 
in Johnston could not be passed to the plaintiff without a 
written transfer, or a sale accompanied with a delivery. 
But his Honor refused to give these instructions, and 
charged-the jury, that if they believed that Johnston pur- 
chased theslave at the request of, and as the agent of the 
plaintiff s* and @elivered the negr@é to her as her pro- 
perty; that the price bid’ by Jvhnston was tendered 
to him at the time of the delivery, and was not paid be- 
cause of his request ; or if he was satisfied with the plain- 
tiff’s promise to pay him the amount; they were at li- 
berty to find that there was a valid sale by Johnston to 
the plaintiff. 

A verdict was returned for the plaintiff, and the de- 
fendant appealed. 


Badger, for the defendant. 


Devereux. for the plaintiff, relied upon Choate v. Wright, 
(ante 2 vol. puge 289.) 


Rurrin, Judge.—I suppose the first instruction pray- 
ed on behalf of the defendant, to be correct as far as res- 
pects the vesting of the legal title in Johnston, by the pur- 
chase in his own name, and his becoming responsible to the. 
sheriff for the price, notwithstanding the previous agen- 
cy undertaken by him. If he chose to violate his en- 
gagement and take the title to himself, he might do so. 
But if he did, that did not prevent a subsequent sale to 
the plaintiff; and that brings the question tv the last 
part of that instruction, aud to-the next as asked for: 
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which is, that the evidence did not establish a sale from Dee. 18327 
Johnston; or that the legal title pions from him in any “Ere 
Way. 
The court is of opinion that the jury might find, that MeLamonz: 
it did. The possession of the slave was transferred to 
the plaintiff, who offered to pay an ascertained price, 
which Johuston agreed to accept. It is true, the witness 
says. this was in reference to the previous agreement 
of Johnston to buy the negro for the plaintiff; and 
therefore, there was then no proposition about the price. 
But although the plaintiff claimed upon the seore 
of the agency, because she did not know thatthe par- 
chase had been made in Johnston’s own name ; yet when 
Johnston acquiesced in it, and made,the plaintiff believe 
that she had thus the title in one way, when in fact she 
was getting it in another, the plaintiff’s mistake as to 
the mode in which. it passed, shall not prevent her from 
acquiring it ingany mode, if the acts then done, in their 
legal operation, passed thetitle of themselves. Did the 


_ plaintiff and Juhnston then consider that the right to the 


slave was in thedfermer, by virtue of what was before 
and then done? Was every thing done, that was ex- 
pected or intended to be done, to yést the title in the 
plaintiff; and was this followed or accompanied by ac- 
tual delivery ? If so, it isa sale. Itis an agreement 
that the property is, or shall be another’s ; and that 
agreement consummated by delivery. Suppose Mrs. 
Eppes had then paid the price: would any body~ doubt 
the character of the transaction ? Her agreement to-pay - osutnat Go 
is the same thing, if taken by the seller in place of the the sale ofaslave 
money ; and such the witness said was the fact—upon eit eaaden 
the conflicting testimony, it was for the jury to de- by “? vendee is 
termine. Taking that offered by tlie plaintiff to be true, = The case of 


there was a contract of sale, which accompanied by pos- jas Se i - 3 


‘session, is an executed contract and valid. “(Choate v. approved. 


Wright, ante 2 vol. 289.) 
Per CuriAM.—JUDGMENT AFFIRMED. 
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Jerrerson T. WirznraMs v. Cotin W. Barnes, 4din’r. 


‘Where a child upon his arrival at full age continues to reside with and 
serve the parent, in an action to recover the value of those services, 
the relation subsisting between the parties is a circumstance from 
which the jury may infer that they were gratuitous. 


Assvmpsit for work and labor done by the plaintiff 
as the overseer of the defendant’s intestate, tried on the 
Spring Circuit of 1832, before Danrex Judge, at North- 
ampton. Plea—NVon assumpsit. The case was, that 
the plaintiff lived with the defendant’s intestate, his 
mother, until he came of age in the year 1826; that du- 
ring the two following years he acted as her overseer ; 
that before the plaintiff came of age the intestate had 
usually hired anotherperson; that the plaintiff had been 
carefully and tenderly reared by his mother, who had, 
during his infancy, given him two neg mn besides money 
and other property; that during the period when he acted 
as her overseer, he resided in her house, and had taken up 
articles for his own use, which re ak to his mo- 
ther’s account and paid for by her. was also in proof, 
that the defendant’s intestate had a large family, and died 
worth about $2000. Thecounsel for the defendant insist- 
ed, that where a child had been brought up by a mother, and 
tenderly and liberally supplied by her during his mino- 
rity, from his continuing to reside with her after his full 
age, and rendering her such services as the plaintiff in this 
case had done, the law did not imply a promise of com- 
pensation, but these services were presumed to be ren- 
dered in discharge of a duty of filial piety, and therefore 
that it was incumbent on the plaintiff to rebut this pre- 
sumption, and if he did not do it, that the law did not 
imply a promise to pay the value of the services. But 
the presiding judge informed the jury, that where a per- 
son renders valuable services to another, the law pre- 
sumes a promise to pay for them, unless the contrary 
appears, and that the case of parent and child was in 
this respect, like, that of any other person; that upon 
this presumption, the plaintiff was entitled to their ver- 
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dict, unless it was rebutted by the other circumstances in Dec. 1832, 


evidence, from which they were at liberty to infer that 
the services were gratuitous. 

A verdict was returned for the plaintiff, and. the de- 
fendant appealed. 

Badger, for the defendant. 

The plaintiff was not represented. 


Rurrin, Judge.—The plaintiff being unable to shew 
a special agreement, is obliged to rely upon an implied 
promise, founded on his services. The judge properly 
left it to the jury to find whether there was or was not 
such a promise, as they should judge from the circum- 
stances, that it was in the contemplation of the parties 
that the services were to be gratuitous or compensated. 
Had the instruction stopped there, perhaps it it would be un- 
exceptionable ; though I have & strong impression, which 
may possibly arise from the involuntary émotion of de- 


testation of the odious irreverence and ingratitude of a. 


son, who says to a widowed mother the day heis twen- 
ty-one, ‘*‘ pay memow for all I do,” that the plaintiff 
ought to have offered evidence to raise affirmatively a pro- 
sumption, that his time and labor were understood clear- 
ly, by both parties to be given for a price. In the present 
case however, there is no necessity for saying that such 
is the law. The court after leaving the circumstances 
to the jury, told them,, that the relation of parent and 
child, with all the incidents thereto, in this case was not 
one of the circumstances, from which they could infer 
any thing. That I think and feel, is clearly wrong. 
Compensation is expected from strangers, because they 
have no right, legal or moral, to another’s time. Prima 
facie therefore, a promise to pay is presumed. It may 
be so likewise, for aught I know, in the case of parent 
and child generally. But in such a case as the present, 
the relation is a fact which among others, the jury have 
a right to consider, in connexion with the circumstances 
in life of the parties, and their whole conduct before and 
after the arrival of the child at full age, to rebut the pre- 
sumption of a promise, which would arise in the case of 
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a stranger. It is a conclusion of fact with the jury ; 
and they have a right to avail themselves of all the cir- 
cumstances. including this relation, with the weight they 
think it entitled to, from their own feelings as sons and 
fathers. and from their knowledge of our state of society. 
It is not an irrelevant circumstance but is a strong one. 


With me, were Lon the jury, it would be hard to get 
over—it is true, the son is not bound in law to serve his — 


parent after twenty-one. But is there no bond but that 
of the law? No gratitude for bounties already bestow- 
ed, no filial piety, no affectionate regard—nothing to 
keep the son under the maternal roof, but the prospect 
of gain? And if gain be the object, does it follow that 
it was to be in the shape of annual wages and none other? 
It might be, that the son himself did not choose to labor 
abroad.; that he had no other means of livelihood ; was 
not fit for other business # had no estate, and would not 
submit to be overseer from home—in fine, that it was a 
continuation of parental favor to suffer him to remain in, 
‘what heehad not elsewhere, a comfortable home—by the 


parent too he might expect his att@ntion, and even his la- _ 


bors to be more fully. requited, than by any other person, 
though from the latter he should get wages, and from the 
former none. He might look to further advancement ; 


or to a liberal legacy ; the-more liberal because his ten-, 


derness and assiduities made him a favorite. It cannot 
be possible, that the head of an harmonious household 
must drive each member off, as he shall arrive at age, 
or be bound to pay him wages, or for occasional services, 
unless he shews that it was agreed that he should not pay. 
Such a position offends the moral sense. If true, it would 
dissolve that connexion, the duties and the enjoyment of 
which are the cement which unites families. It is the 
interest of society at large to preserve that union, and 
make it as close and cordial as our selfish natures will 
allow—as yet it has not in practice been deemed, more 
than it has been established in morals, that years of le- 
gal maturity severed altogether the tie between parent 
and child; legal control expires, it is true, but the 
relation and all the feelings incident to it remain, to give 
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a character to, and raise presumptions concerning their Dsc. 1832. 


acts towards each other, essentially differing from pre- 
sumptions from the like dealings between strangers. I 
do not trust myself to say yet, that the want of evidence 
of an express contract is evidence that there was no con- 
tract; though I believe I would, if necessary, in such a 
case as this, when the son merely continues his residence 
with his mother, receives his ordinary supplies from her, 
as proved by articles got for him at stores being put to 
her account, and when he does not °prove that he dis- 
charged all the severe duties usually exacted from déver- 
seers, an may therefore have acted rather as master 
than served as man. But this much I must say, that 
the jury had at least a right to pass upon the weight of 
the actual presumptions arising from the relation, both in 
estimating the wages which the plaintiff ought to be al- 
lowed, if any, and in determining whether he was to have 
any. except what the mother chose, in her natural kind- 
ness to bestow. In other words, whether they wero live 
together after, as théy had done before the son became of 
age. I think such claims, without probable evidence of a 
contract, ought to be frowned on by courts and juries. To 
sustain them tends to change the character of our people, 
cool domestic regard, and in ‘the place of confidence, 
sow jealousies in families. ‘There must be a new trial. 


Henperson, Chief-Justice, concurred. 


Dantret, Judge, dissentiente —There is a natural and 
legal obligation on the parent to maintain his child du- 
ring infancy The law has fixed the time during which 
the child shall be considered an infant, to the period of 
twenty-one years. The parent, during this period, has 
a right to the services of the child to enable him to fulfil 
his obligations.. But after the period of twenty-one years, 
the parent is released from his obligation, and the child 
is bound to maintain himself; and the law likewise re- 
leases the child from the obligation of giving his laborand 
services to the parent ; because it then becomes necessary 
for him to use his industry for his own maintenance. 
Therefore when he labors fer the parent after the time 
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he arrives at the age of twenty-one years, the law 
raises a promise by the parent, to pay as much as the 
labor of the child is reasonably worth. The circum- 
stance of the relationship of parent and child, may go 
to the jury as evidence, with other facts and circumstan- 
ces, to aid the defence of the parent, upon the question 
whether the labour of the child was gratuitous or not ; 
but it does not operate as an exception to the rule of law. 
In the case before the court, the defendant had the be- 
nefit of ‘such a circumstance, in his defence. The 
jury have found a verdict for the plaintiff, by which 
the allegation of the defendant, that the labor of 
the plaintiff was intended to be given gratuitously, is ne- 
gatived. I thereforethink there ought not be a new trial. 


ePer Cvuriam.—JUDGMENT REVERSED. 
ot @ Ot 


Samvugnt C. Winson v. WitttAM Morpuey. 


Assumpsit will not lie upon a promise to pay a debt when the same 
debt may be recovered in an action on a specialty—but it is other- 
wise, when fromany cause, no action, on the bond, can be sustained. 

Where land was demised by deed, and the lessor covenanted to pay for 
certain work done on the premises by the lessee, and after the ex- 
piration of the term, the lessor promised to pay the lessee an ascer- 
tained balance for the work done: Ae/d, that assumpsit for the bal- 
ance was improper. 


AssumpsitT commenced by a warrant, in which the 
plaintiff declared for work done by him upon a planta- 
tion of the defendant’s. On the trial, at Burke, on the 
Fall Circuit of 1831, before his Honor Judge Dan1e1, the 
case was, that the plantation upon which the work had 
been done, was, in the year 1819, demised by the defen- 
dant to the plaintiff by deed for three years ; in the lease 
which was executed by both parties, there was a stipu- 
lation on the part of the defendant, * that for all the ne- 
cessary rails made and put upon the fences, he (the plain- 
tiff) is to be allowed 50 cents per hundred out of the 
rent.” After the expiration of the term, the parties 
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caine to a settlement, when the balance claimed by the Dze. 1832. 


plaintiff was found to be due him, which the defen- 
dant then promised to pay. At the same time, the lease 
having been deposited in the hands of a third person, an 
order for its delivery to the plaintiff was executed by the 
defendant. 

For the defendant it was objected, that the plaintiff 
had mistaken the form of action ; that covenant upon the 
lease should have been brought instead of the present 
action. The presiding judge overruling the ,objection, 
a verdict was returned for the plaintiff, and the defen- 
dant appealed. 


No counsel appeared for either party. 


Rurrin, Judge.—I should very gladly decide this 
small cause for the plaintiff (Who is-a pauper, ) if F could 
do so without removing the land marks of the law. We 
must take it that the sum due him upon the settlement, 
was for work mentioned in the lease to be done. om the 
plantation, namely, getting rails at a particular price. 
If so, he still had a remedy on the covenant in the lease, 
which was executed by both parties. Can he have the 
inferior one of asswmpsit for the same thing? If one 
owe money on a bond and engage by parol to pay it on 
such a day, he cannot be sued in asswmpsit. This is 
not amere technical rule. All the securities which deeds 
are intended to create, as to the terms of the contract, 
in favor of the covenantor, depend on it. If indeed there 
be no remedy on the deed ; if the contract has been re- 
scinded, or abandoned before breach ; if after breach it 
has been delivered up, or satisfaction entered upon a set- 


tlement ; then it is different, because there is then, but: 


one remedy and that on the promise. Hf one covenant 
to build a house for another by a particular day and fail, 
but builds it afterwards and it is accepted, the deed-does 
not bar an action on the quantum meruit, though it may 
restrict the prices to those specified in it. Se if any other 
executory agreement be rescinded before breach, and im 
consideration of that, the parties‘account, assumpsit lies 
for the balance struck. Why? Because there is no re- 
Vox. III. 45 . 
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medy on the deed. That was precisely the case of Fos- 
ter v. Allanson, (2 T R. 479), and is the footing on which 
Judge Buller rests his decision, and this was after the 
case of Morqvia v. Levy, before him at Wisi Prius. A 
partnership was then formed by deed for seven years, 
and there was a covenant to account annually, and to 
account and pay at the end of the term. Before the se- 
ven years were out they agreed to dissolve, and then to 
account and pay. _They did account, and the action was 
brought for the sumjacknowledged to be due. On the 
deed, no action could by its terms be then brought ; 


and Buller said, the question was, whether the dis- 


solving a previous partnership and settling the account, 
was or was not, in point of law, a sufficient consideration 
for an express assumpsit ; which he clearly held in the 
affirmative. But no instaiice can be statéd, in which, 


after the time limited in a deed, for the performance of — 
a duty, thereby created, an action can be maintained on” 


a promise to fulfil the covenant, the deed remaining all 
the while in existence and full force. _The reason is, be- 
cause precisély the same evidence, as to the extent of 
the demand, and indeed every other matter, but the 
making of the agreements and the terms of them, will 
support both actions. And whether the law ought, for 


the certainty of the contract, to take the specialty or : 


the verbal agreement, it is easy for any to judge. Here, 
for example, the lease fixes the price of therails. It might 
be different, if that were left uncertain; for fixing the 
price is in itself, a new agreement, distinct from any pro- 
vision in the deed; but in the present case, the only 
further requisite to a full recovery. on the deed, is, evi- 
dence of the quantity; and that is as susceptible of proof 
in an action on the covenant, by the acknowledgement of 
the defendant, as it is in assumpsit. There is then no 
new consideration for the promise, and the deed remain- 
ed in force, for it was to be delivered to the plaintiff by 
the holder, not as far as appears, to be cancelled, 
but as properly belonging to the only person who then 
had an interest in it, and could take advantage under it. 
In such a case, I think ne actiun lies on the promise 


<a > 
— 























SUPREME COURT OF WORTH-CAROLIWAs 


355 


merged in the existing deed, more than on a promise Dee. 1832, 


merged in a deed or judgment subsequently taken for the 
same debt. The case of Codman v. Jenkins, (14 Mass. 
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Crowe. 
». 


Rep. 93.) is an authority in support of the general rea- 1 ™« et al. 


soning I have adopted, and also of the import of Foster 
v. Allanson, which is cited and commented on by, the 
court. That was the case of a lease for life, and an as- 
signment by the lessor of the reversion; the assignee 
and the lessee come to an account of the rent in arrear 
in his time, andthe tenant made an express promise to pay 
it: held, that assumpsit would not lie, but that it ought 
to be debt or covenant. This seems to me to be in point; 
and I think there must be a new trial. 
Per CuriaM.—JUDGMENT REVERSED. 
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Greorce CrowELt v. STEPHEN Krek, ef al, 


A party is not bound to offer an incompetent witness in order that his 
adversary may waive the objection and cross-examine him. 


This was an issue as to the validity of the will of one 


- Buckner Kimball, tried on’ the last Spring Circuit, at 


Montgomery, before Norwoop, Judge. The plaintiff 
and one George Kirk, were the attesting witnesses. . In 
the will, a legacy was given to Harris Kimball, who was 
dead, whose daughter the plaintiff had married, after 


the death of the testator; this fact, together with the 


non-residence of Kirk, the other attesting witness, having 


been proved to account for the plaintiff’s not producing - 


them, the case was, 6n his side, left to the jury. upon 
proof of the hand writing of the attesting witnesses, and 
the examination of the person who drafted the will. 
There being some obscurity in the rest of the statement 
certified with the record, a literal copy of it is given:— 

‘The defendants called and examined George Crowell, 
‘< (the plaintiff.) and he (the witness.) also proved. the 
‘legal execution of the will, and the subscription of the 
‘¢ witnesses in the presence of the testator. The defen- 
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Dac. 1832. «¢dants examined William Harris, who gave evidence, 
‘aio, ** that Buckner Kimball died about two years ago, in old 
w ‘¢ age, that he was very intemperate, and always drunk 
Kean etal. ss when he could get liquor, and when drunk, talked 
«* much, and was wilder than drunken men usually are; 
**that he was sometimes sober and sometimes drunk, 
*¢ and when sober was in his proper mind, and talked 
‘4 but little ; that he saw him sometimes at home, in the 
** latter part of his life, sober, and in his senses. The 
‘¢ defendant’s counsel then asked the witness, ‘Is it 
‘6 your opinion that Buckner Kimball was at the time, &c. 
*¢ capable of making a will?? This question was objected 
**to and overruled by the court, with an observation, 
‘¢ that it could not then be asked, as there was no evi- 
*¢ dence before the jury that the testator was insane.” 
An affirmative verdict was returned and the defendant 
appealed. 
Gaston, for the defendants. 


The plaintiff was not represented. 


Dan1Ex, Judge—By the act of 1789, (Rev. c. 308,) 
contested wills shall be proved by all the living witnesses 
if to be found, and by such other persons as may be pro- 
duced to support it. In the present case, one of the 
subscribing witnesses had removed from the state, and the 
other had become interested, by marrying a woman who 
claimed an interest in a legacy given by the will, if it 
should be established. When one of the attesting wit- 
nesses is abroad, it seems to be sufficient, as in other in- 
stances of instrumentary proof, to give evidence of his 
hand writing. (Starkie Ev. 1693. Jackson v. Van Dusen, 
5 John. R. 144.) It is, upon this testimony, left to the 
jury to presume, that the witness subscribed the will in 
the presence of the testator. (Croft v. Pawlet, Str.1109.) 

The defendant’s counsel asked his own witness, Harris, 

Per Daxrzz, J. if, in his opinion, the testator was capable of making a 
Snleetiea. will ; an objection being made, the witness was not per- 
ed his opinion of Mitted to answer the question. I do not think that the 
Ry She Judge erred in this. The opinions of witnesses, in En- 

' gland, are confined to persons of science, art or skill, in 
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some particular branch of business, and they have to Dec. 1832. 
give the reasons upon which their opinions are founded. a 
All other witnesses are to state the facts, and the jury —_y, 

make up their opinion on the facts thus deposed to. In Kee etal. 
this country, the courts have ‘said that the law placed same question to 
the subscribing witness about the testator, to ascertain maa ee 
and judge of his capacity. (Heyward v. Hazard, 1 Bay. 

335. Chase v. Lincoln, 3 Mass. R. 237. Poole v. Rich- 

ardson, Ib. 330.) But no case has gone the length of 

permitting the evidence of opinion, offered in this case, 

tu go to the jury. The judgment should be affirmed. 


Rurrix, Judge.—I do not perceive the force of the 
objection to the opinion of the court, upon the first ques- 
tion of evidence. It is said, that the plaintiff ought to 
have offered George Crowell, and left it to the other side 
to object .to his competency ; because it puts the defend- 
ant to a disadvantage, when obliged to bring him for- 
ward as his witness, instead of cross-examining him. I 
do not know any rule which obliges a party to tender a 
witness, known and proved to be incompetent ; and the 
result proves, that then there was no improper design, 
for the witness’ testimony was such as the plaintiff would 
have wished to offer, had it been in his power. He was 
interested at the time of the trial, and became so by the 
act of God, namely, the death of his father in-law, 
after his attestation and marriage... Nor is it cor- 
rect to say, that a person who calls a witness to a will teh: sane" 
is bound to take his testimony as true. He is not his ness is the wit- 
witness, but that of the law. The party is obliged to ee 
call the subscribing witness; another to the same fact credited by any 
will not answer. ‘Therefore, he may contradict and dis- 9n< “ho ¢x#™- 
credit him, and so may any person, who uses him as the 
subscribing witness. This was done in the case of 
Lowe v. Jolliffe. (1 Bl. Rep. 366; Bul. M. P. 964.) 
The court is unable distinctly to comprehend the ob- 
ject, or indeed, the meaning of the question, which the 
defendant was not permitted to ask the witness Harris. 
It is stated with an et cetera, which perhaps does not en- 


tirely convey the idea of the party to us; and it is not 
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the better understood, when taken in connexion with the 
reasons which, as stated. induced the judge to reject the 
evidence. There is, probably, some mistake in tran- 
scribing the case. As far as we perceive any meaning, 
we suppose-the attempt was to get the opinion of the wit- 
ness, whether the supposed testator had capacity to make 
awill. It could not be, whether he thought him in pos- 
session of ordinary faculties, when he executed the in- 
strument; because the witness did not profess to have 
been present ; and because he had just said, that when 
sober, he had his proper mind and senses. If this was 


. thespurpose of the enquiry, it was properly refused ; for 


the witness is not to decide what constitutes mental ca- 
pacity, or a disposing mind and memory ; that being a 
matter of legal definition. He might state the degree of 
intelligence or,imbecility in the best way he could, so as 
to impart to the court and jury the knowledge of his 
meaning. that they might ascertain what was the state 
of the testator’s mind and memory; but whether that was 
adequate to the disposition of his property by will, did 
not rest in the opinion of the witness. 
Per Cur1aM.—JUDGMENT AFFIRMED. 
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Danrer B. Grurrin v. Jacos Ina. 


A general jurisdiction is not ousted, except by plain words or a neces- 
sary implication ; and notwithstanding the act of 1828, ¢ 9, giving 
a justice of the peace jurisdiction in cases where the debt and inte- 
rest exceed one hundred dollars, and the act of 1826, ¢. 12, au- 
thorizing the courts to dismiss a suit for less, yet as there are no words 
in those acts ousting the jurisdiction of the Superior Courts, in cases 
of debt for one hundred dollars and interest, it remains. 


Dest upon a single bond, for $100, payable the 1st 
of January, 1828, executed by the defendant to the plain- 
tiff. The writ was sued out the 2ist of May, 1829, re- 
turnable to the ensuing term of Wake Superior Court. 
At the return term. the defendant pleaded in chief. The 
cause came on to be tried on the last Spring Circuit, 
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before his Honor Judge Danrex, when the counsel for Dc. 1832. 
the deferidant moved that it be dismissed for want ~~~ 


of jurisdiction. His Honor sustained the motion, and 
the plaintiff appealed. 


The Attorney General, for the plaintiff. 


Badger and Devereux, for the defendant, cited Crisp 
v. Bunbury, (21 Eng. C. L. Rep. 333.) 


Rurrin, Judge.—The act of 1820, ch. 1045, extends 
the jurisdiction of a justice of the peace to all sums not 
exceeding one hundred dollars ; and by the third sec- 
tion enacts.’ that all suits in the Superior or County 
Courts, on any bond &c. for a less sum than $ 100 shall 


be abated on the plea of the defendant. Before that act,’ 


the courts had jurisdiction of all the sums not under £ 30. 
There is nothing contradictory in the possession, by two 
courts, of jurisdiction of the same matter. In most re- 
spects, the jurisdiction of the Superior and County 
Courts is concurrent in civil cases. Nor can a general 
jurisdiction be ousted but in plain words or as plain impli- 


cation. Such an implication I should deem to arise, if 


a special court were constituted to try conclusively and 
finally, a particular set of controversies. Perhaps this 
would be so, although such controversies were not then 
existing ;. though, if they were, the afgument would be 
the stronger, that the cognizance was exclusive. But 
the inference is the other way generally ; because it is 
for the benefit of the citizen te give him the choice of bis 
forum. We cannot go beyond the words of the legis- 
lature in destroying the jurisdiction. It may pos- 
sibly have been the purpose of the acts enlarging that 
of a justice of the peace, absolutely to exclude all oth- 
ers; but we must say, that it is only exclusive as far as 
it is expressed. Under the act of 1820, both the justi- 
ces and the courts have jurisdiction of the sum of $ 100: 
the former, because it is raised to all sums not exceeding 
that, and the latter, because the act takes it away in ail 
cases for a fess sum. At the point of. $100 they mect, 
and their jurisdiction is concurrent. ‘Lhe act of 1226, 
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ch. 12, rejitals the section giving a plea, and substitutes 
an authority to the court to dismiss the suit, if brought 
for a sum wnder $100. This left the concurrent juris- 
diction as it was, in respect of the sum ; but changed the 
mode of taking advantage of the want of it by a court. 
Then comes the act of 1828, ch. 9, which confers on a 
justice of the peace, jurisdiction, in cases where the 
principal money may not exceed $100 ; altho’ that and 
the interest together may. In this act, no plea or mo- 
tion to dismiss is given, if a suit be brought in such case. 
The bond on which this suit is brought is of the character 
deséribed in the act of 1828—it is one of which juris- 
diction is thereby given to a justice of the peace ; but 
there is nothing to deprive the courts of jurisdiction, even 
by remote implication—we are authorised to dismiss 
only when the.sum is under one hundred dollars ; and 
the plea being taken away, and the motion to dismiss be- 
ing the only mode given by the statutes, as to suits for 
sums above £30, the jurisdiction of the courts, upon the 
purview of all the statutes, is concurrent with that of a 
justice of the peace, as to suits for the sum of $100, or 
exceeding that sum, in cases where that sum is the prin- 
cipal money due. If the contrary was the intention of 
the legislature, it is yet to be expressed; and without 
their sanction, the complaint of a citizen cannot be dis- 
missed unheard. 

Phe judgment must therefore be reversed and the 
cause removed to the Superior Court, to be tried on the 
issues joined. 

Per Cur1aM.—JUDGMENT REVERSED. 


<0 @ Ge 


Barnaspas Jones v. Minton Jones. 


void, and no action can be maintained on it. 


This suit was originally commenced before a justice 
of the peace, by a warrant sued out May 23d, 1831. The 
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plaintiff declared upon a former judgment which was dated Dee. 1832. 


March 10th, 1827, and was for ** $75, with interest from 
the 25th of December, 1818.” At the trial on the last 
Spring Circuit, before Dante, Judge, at Wake, a ver- 
dict was taken for the plaintiff, subject to the opinion of 
the court upon the question whether the judgment having 
been rendered before the passage of the act of 1828, c. 9, 
giving justices of the peace jurisdiction where the prin- 
cipal and interest exceeds $100, was not void. 

His Honor being of opinion with the defendant, set 
aside the verdict and entered a nonsuit, from which the 
plaintiff appealed. 

- Devereux, for the plaintiff, cited Littlejohn v. Underhill, 
(2 Carolina Law Repository, 574.) 
W. H. Haywood, contra. 


DantEL, Judge, after stating the case as above, pro- 
ceeded: The first judgment being for a larger sum than 
a justice of the peace had jurisdiction of, it is void, and 


no action can be maintained upon it 


Per Cur1aM.—JUDGMENT AFFIRMED. 
oe yy Qt 


‘Tue Governor upon the relation of Josnua WiTHeEr- 
SPOON . SaMpEL W. Davipson et al. 


A constable who is charged with the collection of a debt, ought to see . 


that good surety is given for the stay of the execution, and if he, 
being insolvent, becomes the sufety, it is a breach of his official 
bond. 

The case of Keck v. Coble, (ante 2 tol. page 489,) approved. 


Desr. upon the bond given by one Cook, upon his being 
appointed a constable. The breach assigned was, that 
Cook had failed to collect and account, to the relator, for 
a note put by the latter in his hands, made by one Jarvis. 
On the trial, befure Donnew1, Judge, at Wilkes, on the 
last Spring Circuit, it appeared that Cook’s office expired 
in January 1830; that he received the note in October 
1829, and in a few days obtained a judgment thereon ; 
Vou. LIL, 46 
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that the defendant Jarvis, prayed a stay of execution, 
which was granted, and that Cook, the constable. became 
his surety ; that Cook was then insolvent ; and that the 
stay did not expire until after C.ok's term of office. It 
was contended for the plaintiff, that Cook, in becoming 
the surety for the stay, had failed to use due diligence, 
and had, by his own act, impeded the collection of the 
debt, and thereby committed a breach of his official bond. 
But the presiding judge informed the jury, that as the 
stay was allowed the debtor by law, the constable’s be- 
coming his surety for it. was not such a departure from 
duty, as to subject the sureties to his official bond ; and 
farther. that as the stay of execution did not expire until 
after the constable’s term of office, upon the authority of 
the case of Keck v. Coble, (ante 2 vol. page 489,) it was 
unnecessary to enquire, what steps had been taken» by 
Co»k in relation to the debt, after that time. The plaih- 
tiff, in submission to this opinion, suffered a nonsuit and 
appealed. 
No counsel appeared for either party. 


Danie, Judge, after stating the case as above, 
proceeded: We think it was the duty of Cook, as 
the agent of the relator, to have objected to the jus- 
tice accepting any surety offered by Jarvis, the defend- 
ant in the warrant, who was not good. In relation to 
this duty, he being then insolvent, became the surety 
himself ; thereby, depriving the relator of the benefit of 
his execution, or of a good. and saffieient surety for the 
stay of it. We think such conduct in Cook, under the 
relation he then-sustaine: te the relator, was evidence of 
negligence, in endeavoring to coliect the money on the 
jucgment, and that the relator hasa right to recover, if 
the facts shall so appear to the jury. The case of Keck 
v. Coble does not militate against this decision. ‘That 
case turned on different principles and was correctly de- 
cided. ‘The judgment of nonsuit should be set aside and 
anew trial granted, 

Per Cur1aM.—JUDGMENT REVERSED. 
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Rospert C.nnon v. A. W. Beemer, ¢? al. 


The exercise of a discretionarylpower, in the superior court, cannot be 
examined upon an appeal. 


This was an action of Dest, tried on the last Spring 
Circuit at Wake, where the plaintiff obtained a verdict, 
which was set aside, upon the payment of the costs 
of the term. Directly after the rule was made absolute, 
one of the defendants applied to the clerk, and paid him 
his costs ; during the term, several witnesses, who were 
examined on the trial, proved and filed their tickets. — 
The defendant who paid the cost, made no enquiry of 
the clerk, .as to the costs of the witnesses ; neither did 
the clerk give him any information relative to them.— 
No.notice of the tickets being filed was given to any of 
the defendants ; and im no way. except by inference, did 
itappear that they knew the tickets would be filed.— 
Upon these facts, the plaintiff on the last circuit, moved 
for judgment upon the verdict, insisting that the 
condition upon which the new trial h.«i been granted, 
had not been performed. The defendant resisted the 
motion, and paid the -osts of the witnesses into the office, 

His Honor, Judge Norwoopn, directed judgment to be 
entered upon the verdict, and the defendants appealed, 


Manly for the defendant. 
Badger and W. H. Haywood for the plaintiff. 


Danreu, Judge-—We, do not agree with the 
plaintiff’s counsel that the terms of the rule. import 
that the costs should be paid at that times Upon 
the second point, we think that the questions, whether the 
terms of the order had been complied with, or whether a 
new trial should be granted, were addressed solely to 
the discretion of the judge below. We are of opinion 
that he was too rigid with the defendant, yet as he exer- 
cised adiscretionary power, we cannot disturb his judg- 
ment. 


Rorrin, Judge.—The granting a new trial, and the 
terms of it, were altogether in the discretion of the Su- 
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Dre. —_ perior Court, where the rule was made; and so also was 


— 
outa 


wv. 
Les. 


the enlarging the rule, or the refusal to enlarge it, at the 
subsequent term. We should indeed in the case stated 
in the.record, if that be all, have been disposed to enlarge 
the rule in this case ; but I am not as capable of forming 
as correct an opinion, as the judge who presided and 
knew the value of the controversy, and all other circum- 
stances ; and as it is_a matter of discretion, his must 
determine the question and not ours—the judgment must 


be affirmed. 
Per Cur1AM.—JUDGMENT AFFIRMED. 


tO Bee 


Rosert W. Sneed v. Epwarp Lee. 


The Superior Courts have a discretion to expunge an order made du- 
ring the term, and an error in its exercise, cannot be examined upon 


_appeal. 


In this case, the plaintiff, on the first day of Johnston 
Superior Court, went to the clerk’soffice, paid the costs 
of the suit, and directed him to dismiss it, which was 
accordingly done. Afterwards, by the direction of 
DanreEu, Judge, the entry was expunged, and the cause 
placed on the trial docket. The defendant, by leave of 
the court, appealed under the act of 1831, c. 34, allow- 
ing appeals from interlocutory orders. 


Badger, for the plaintiff. 
Devereux, contra. 


Danzex. Judge—The records of the court are the 
memorials of its transactions. Those transactions, thus 
entered, can be altered or expunged at by the court any 
time during the term they are entered, as in its discre- 
tion it may think proper, just or right. The order made 
in the present case, was one of those which the Superior 
Courts have a discretion to allow or refuse. It is 
an order which this court cannot interfere with, and 
must stand. I myself, as Judge of the Superior Court, 
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made it, but now. on further reflection. I think TI erred 
in so doing, as it did not appear that the plaintiff was 
induced to consent that the clerk should make the entry, 
by any fraud or contrivance practised on him, or that 
it was made under any mistake of his rights. A proce- 
dendo must be awarded. 

Per CurtaMm.—PROcEDENDO AWARDED. 
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ALFRED M. Suape et al.v. Tue Governor. 


A sheriff, who was elected in June 1826, and who went out of office in 
June 1827, is bound to collect and account for the taxes due the 
Treasury, in October 1827, although the tax lists were not handed 
him until after his office expired. 

The case of Fitts v. Hawkins, (2 Hawks 394,) approved. 


At the fall term, 1827, of Wake Superior Court, a 
judgment was entered up against the plaintiffs, at the 
instance of the Treasurer, for the amount of public tax 
due on the ist of Ogtober of that year, by one Griffin, 


the shetiffof Martin. A rule was obtained by them | 


upon the Attorney General, to set aside that judg- 
ment. At the fall term, 1831. the case was sub- 
mitted to Swain, Judge, on the following facts: Gri 

was appointed sheriff of Martin, June 14th. 1826,and gave 
the bond upon which the judgment was entered; on the 
13th of June, 1827, one James was elected his successor, 
and commenced discharging the duties of the office, hav- 
ing executed the necessary bonds ; on the 16th of the last 
mentioned month, the County Court of Martin passed 
an order directing Griffin to collect the taxes for the 


year 1826, and that the clerk should furnish him with 


the tax lists. 
Upon these facts, his Honor vacated the judgment, 


and the Attorney General, appealed. 
The Attorney General for the Governor. 


Hogg and Badger, contra. 
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Danret. Judge.—In England. the office of collector 
of the taxes is distinct from that of sheriff. and filled by 
a different person. In this state. the office of collec- 
tor of the taxes, is thrown upon the person who shall be 


elected sheriff. By the act of 1784, ( Rev. ch. 219,) it ise | 


enacted that *‘over and above the usual bonds directed! 
by law to be given by the Sheriff of each county. before 
his entering into office. he shall enter into a distinct bond, 
with two sureties. to be approved of by the County Court, 
in the sum of two thousand pounds, to the Governor. con- 
ditioned for the due collection, payment and settlement 
of the public taxes.” Which bond the clerk is directed 
to forward to the Treasurer of the state, together with 
alist of the taxable property. By the act of 1801. ¢. 3s. 7, 
the clerks of the several County Courts, shall, within 
twenty days after the justices have made their returns, 
issue to the sheriff. on application, an accurate copy of 
the returns of the list of taxes. and the sheriff shall pro- 
ceed to collect the same, and shall complete the collection 
and account therefor, with the public Treasurer on 
or before the first day of October, in every year. By 
the act of 1817, c. 1, 8s. 5 iit is enacted that 
the clerks of the several County Courts, shall, within 
forty days. after the justices shall have made their re- 
turns, deliver to the sheriffs of their several counties a 
copy of the returns of the lists-of taxes. made by the jus- 
tices. The justices who take the list of taxables, are to 
make their returns to the first County Court, which may 
happen after the last day of July, in each and every year. 
In forty days thereafter, it is the-luty of the clerk to 
have copies of the lists of taxes prepared, and delivered 
to the sheriff. The law for greater security, makes it 
the duty of the sheriff. to make application to the clerks 
for the tax lists. By the aforesaid act of Assembly of 
1817, the sheriffs shall proceed, after the first day of 
April in each and every year, to collect the taxes, and 
shall account for the same on or before the first day of 
October thereafter, in each and every year. 

The office of collector of the taxes does not expire 
when that of sheriff does ; the last terminates at the end 
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of twelve months from the time he qualified as sheriff, 
whereas the former does not begin, (except where a per- 
son liable to pay a tax is about to move away.) until the 
first day of April, in the year after he has been appointed 
sheriff: and by law he is not compellable to collect the 
taxes. even until after the office of sheriff expires. As 
collector of the taxes, .he must account with the 
Treasurer, on or before the first day of October, in 
the year following that, in which he qualified as sheriff. 
Griffin, was elected to the office of sheriff of the county 
of Martin, at June sessions of the County Court, in the 
year 1826. He gave bond and surety to perform 
the duties of sheriff. He also gave another bond with 
surety, to perform the duties of collector of the public 
taxes. His office of sheriff began immediately on his 
qualification, and expired at the end of one year from that 
time. His office of collector of public taxes began im- 
mediately, so far as related to taxes, that mignt be due 
and not listed, as for instance, those imposed on pedlars, 
showmen, and venders of slaves brought from.other 
states, &c. but he had no right to enforce payment of 
the dues on the lists olgaxes, (except where a person was 
about to remove,) before the first of April, in the year 
next after his appointment, nor was he bound to settle 
with the Treasurer, before the first day of October there- 
after. No breach of his bond, for the due collection of 
the taxes, could take place, until a failure to settle with 
the Treasurer on the first of October, 1827. In case of 
failure, the condition of the bond was broken, and the 
Treasurer had a right by Taw, to enter up judgment 
againsthim and his sureties, for the amount of those tax- 
es, which he should have collected before that time.— 
Griffin was authorized and bound by law, to collect the 
taxes. The order made by the County Court of Martin 
directing him to collect them was a mere nullity ; it gave 
him no more power than he had before it was made.— 
The sureties to his bond, for the collection of the taxes 
and settlement with the Treasurer, were bound until 
those duties were performed. On Griffin's failing to 
settie for the public-taxes, the Treasurer could not have 
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taken judgment on any other bond than the one to which 
the plaintiffs are sureties. The succeeding sheriff. had no 
right to collect the taxes that were due for the time that 
Griffin was appointed collector. Nor would the sureties 
of the succeeding sheriff have been liable, if their prin- 
cipal had collected those that were due, during the year 
that Griffin should have collected. (Fitts v. Hawkins, 2 
Hawks 294.) ‘The act of 1784, (c. 2, 8. 12.) authorizes 
sureties, to the sheriff’s collection bond, to receive the 
taxes, if he should die during the time appointed for their 
collection. By the act of 1792, c.69, all persons who 
are authorized to receive the public taxes, may collect 
and distrain for the same, within one year, after such 
sheriff or collector is accountable for said taxes, in as full 
and ample a manner as they could have done when 
they became due. By the act of 1800, c. 4, she- 
riffs are allowed one year, after the. day prescribed by 
law for the settlement of their public accounts, to finish 
the collection of the taxes they are bound by law to-account 
for ; with a proviso, that they still must settle with the 
Comptroller and Treasurer. as heretofore. The obliga- 


tion in the bond given by the plaintiffs in this case, did- 9 
not terminate when Griffin ceased to be sheriff of Mar-"— 
tin county, in June 1827, but those obligations continu, - 
ed until payment should be made to the Treasurer for 


the public taxes, due Ist of October, 1827. The. taxes 
were not paid, and the Treasurer had a judgment eiter- 
ed up against Griffin and his sureties ; which judg- 
ment was properly and legally rendered. The judgment 
of the Superior Court should be reversed. 


Rurrin, Judge.—The case of Fitts v. Hawkins, (2 
Hawks 394,) seems to be an authority upon every point 
that can be made in this case. We do not go through 
the acts of assembly about taxes, because they were 
looked into and received a construction in that case. It 
was there decided, that the sheriff appointed in 1826, 
was the proper officer to collect the tax of that year ; and 
that if the successor had actually collected them. Ais 
sureties were not bound. Thatsuit was against the sure- 
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ties for the year in which the taxes were collectable and 
collected ; and it was decided for them. This of itself 
goes far to establish the liability of the sureties for the 
preceding year ; for it is incredible that the Legislature 
should mean, that upon achange of sheriffs, there should 
in any possible case be no authority te collect the taxes, 
or no security for them when collected. : 

But it is said, that here there is a difference, because 
the authority to the sheriff, namely the tax list which is 
his warrant of distress. was not delivered until his offi- 
cial term had expired, and then he could not begin to 
act on it; and therefore his sureties are not liable. 

It does not appear in Fitts v. Hawkins, whether the 
lists for 1820 were delivered before or after May, 1821. 
But the case is clear, that it could make no difference. 
For the Chief-Justice states. that if the new sheriff re- 
ceive the lists and collect the taxes, it must be in conse- 
quence of a private arrangement between him and his 
prelecessor; which would not bind his sureties, 


“and make them respofisible for two years instead of 


one. The new sheriff then. has no authority to collect 
the taxes, even if the lists be delivered to him. He is 
not the shriff to wiih they are directed ; and it is the 
same as if he were to take them, not being sheriff at all. 
This I have said, nearly establishes the power and the 
duty of the former sheriff; for the law must intend, that 
the tax shall be collected by some body. But it is put 
beyond doubt. by the provisions which authorize the she- 
riff. to make those collections, and distrain for them at 
any time within a year, after he is accountable at the 
treasury. Thus, for this purpose. his official term is ex- 
tended beyond his first year. during which only his or- 
dinary official duties continue. The argument. that the 
duty must begin during the year, and here it did not, be- 
cause the list was not delivered to him withiv it, is fal- 
lacious. The duty commenced when he ought to have 
received the lists. - [t is true, he cannot distrain with- 
out the lists; but that is far the benefit of the citizen, 
that he may see what he is to pay. But the sheriff is 
the agent of the public to demand the lists and it is his 
Vou. IL. 47 


369 


Dec. 1832. 
~ a A 











-—~y- 





CASES ARGUFD AND DETERMINED IN THE 


duty to do so, as much as of thé clerk to deliver them ; 
and he cannot avail himself of his own laches. Indeed 
the public is not to suffer by the laches of either, and 
might go on to collect the tax, though the clerk refused 
to deliver, or the sheriff to receive the lists—whether in- 
deed the sheriff would be liable, if the clerk upon his de- 
mand refused the lists, is a different question. No doubt, 
he would not ; and probably after a refusal by the clerk, 
the sheriff might not afterwards be bound to receive 
them, unless offered at a time which would allow a rea- 
sonable period for the collection, before he had to account. 
But here there is nothing of that sort. It is not pre- 
tended that the sheriff might not have collected, or did 
not in fact collect the tax. The only ground is, that he 
had no authority to collect it, or receive the list at the 


‘ time he did. And upon that it is clear, that as no 





other officer then had, or could have that authority, and 
the tax list was delivered to Griffin and accepted by him, 
at a time when, by law, he could distraing his sureties 
are responsible, Griffin was the person design ted by 
law to collect : and the previous negligence of himself 
and the clerk, or either of them, did not prejudice the 
right of the public, as against the c s, to levy the tax, 
nor that against Griffin to account for the tax, the war- 
rant to collect which, he thus accepted, while he yet had » 
power to enforce it. I) is not like process from an indi- 
vidual, of which the officer can know nothing until he 
receives the writ. But the sheriff knows. that by law, 


‘a tax is levied and that he is to collect it. and in what 


manner he is to get, or complete his authority ; and it is 
a breach of his duty to fail in any particular. 


Per Curiam.—JUDGMENT REVERSED. 
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Tuomas D. Cratn v. Ricnarp H. Lone. 


A discharge of an insolvent, under the act of 1822, ( Taylor's Rev ch. 
113 ) protects him from arrest, by those creditors only, who had no- 
tice of his intention to apply for it. 


The defendant had been arrested. upon a ca. sa. at the 
instance of the plaintiff. and on the last circuit, at Hali- 
fax, applied for a discharge, upon the ground, that he 
had been arrested at the suit of one Bull.ck, and had then 
taken the insolvent debtors oath, and surrendered his pro- 
perty. It was admitted that the debt of the plaintiff 
was due at the time of that surrender, and that he had 
nv notice of the defendant’s intention to take the oath of 
insolvency. His Honor Judge Norwoop discharged the 
defendant, and the plaintiff appealed. 


No counsel-appeared for the plaintiff. 
Devereux for the defendant. 


Rorrin, Judge.—The case of Burton vy. Dickins. (3 
Murph. 103) was degiged expressly on the grounds, that 
the act of 1773, (Rev. ch. 100) provides for notice to the 
imprisoning creditor only, and divested the whole of the 


The case of 
Burtor v eke 


debtors property. Although it was deemed just. thet en» ( Mo-phey 
every creditor tobe affected by his discharge. should 103,) approved. 


have notice, yet as the Legislature had, after the adop- 
tion of the Constitution, made no regulation to that effect, 
and the act of 1773 contained none, the court was obliged 
to say, that a discharge of the motion, provided ander 
that act, should operate against all creditors; because 
the debtor might be perpetually imprisoned by succes- 
sive executions by different creditors, against whom he 

hail no power by the act, of protecting himself. But the 
~ act of 1522, (Taylors Rev. ch. 1131) expressly requires 
notice and makes the discharge good only as against those 
to whom it is given. It puts it in the power of the debt- 
or to protect himself, if he chooses ; and if he will not 
give notice, it is his default, and not the defect of the 
law. He is not imprisoned after a surrender of his pro- 
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perty ‘‘in such manner as by law shall be regulated.” 
In this statute, the great principle that every man shall 
be heard, before his rights are concluded. is enforced.< — 
When the expression “duly discharged” is so emphatically 
commented on by the counsel, the question is begged. It 
remains to inquire, against whom ? It is a due discharge 
as to the parties in court; but it is not so, as against 
those not heard, and excluded from a hearing by the act 
or omission of the debtor himself. It is plain that an is- 
sue is given to ‘* any creditor” to be affected-by the or- 
der of discharge ; and that the assignment is of the es- 
tate in the schedule only—nothing else is divested out of 
the debtor ; and every creditor ought to be at liberty to 
shew that the debtor has kept some back. In fine, the 
Constitution gives to the Legislature the discretion to 
regulate the manner in which the debtor shall deliver up 
his property ; and their will is conclusive when express- 
ed. It only restrains them from saying, that when de- 
livered up, he shall not be discharged. If a statute there- 
fore takes all away, without providing for a notice to par- 
ticular creditors, the debtor has a right to say, that he 
shall not be liable for debts, the means of satisfying 
which he is deprived of by law, and that the Legislature 
is bound to authorize a notice to all creditors, or the 
Constitution binds them without it. But when the law 
does provide for such notice, there can be no complaint 
against it; for its omission is the voluntary fault of the 


debtor himself. 
Per Cur1sM.—JUDGMENT REVERSED. 
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Tue StTaTE v. Toe Bank or NEWBERN. 


Stock standing on the books of the Bank of Newbern, in the name of 
the President and Directors of the Literary fund, is stock held by 
the state, within the meaning of the act of 1814, Rev. c. 870 s. 11) 
extending the charter of that bank ; and therefore, not subject to tax- 


ation. 


A difference of opinion having arisen between the Trea- 
surer and the Bank of Newbern, as to the obligation of 
the bank to pay the tax of one per cent. upon shares in 
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the bank held by the President and Directors of the lit- Dec. 1832, 


erary fund ; the bank contending that the stock held by 
the latter, was, to all intents. stock held by the State, 
within the meaning of the eleventh section of the act of 
1814, (Rev. c. 870): The question was submitted to 
Judge Norwoop at Wake, on the last Spring circuit. in 
the shape of a case agreed. His Honor holding that the 
stock of the literary fund was the stock of the State, 
gave judgment accordingly, and the Attorney General 
in behalf of the State. appealed. 

The case was submitted, without argument. by the Al- 
torney General for the State. and Gaston for the Bank. 


Rorrin, Judge —There is but a single question sub- 
mitted in this case. and upon that. no doubt is enter- 
tained by the court. No taxcan be levied on or for any 
stock holden by the state, by the express terms of the 
11th sectionof the act of 1814, which imposes the tax 
of one per cent. on the stockholders in the Banks of New- 
bern and Cape Fear. The remaining enquiry is, whe- 
ther this stock, which stands in the name of the Presi- 
dent and Directors the literary fund, is stock held by 
the State, within the meaning of the charter. We think 
it is. The act of 1825 was passed, to create a fund for 
the establishment of common schools. The object is one 
of general and public concern, and is to be effected by 
the general and public treasure. It is the legislative will, 
that the income arising from certain sources of revenue, 
shall be set aside for that purpose, until it shall, in the 
opinion of the Legislature, have sufficiently accumulated 
for division and particular appropriation amongst the 
several counties. ‘To facilitate the keeping of the ac- 
counts of it as a seperate fund, and to promote its accu- 
mulation, certain of the high officers of the state, are ap- 
pointed trustees of it, with directions to invest it from 
time to time in stock ; and to that end are endued with 
corporate powers. But itis still a public fund, received 
by the treasurer and accounted for by him ; it is under 
the control of the Legislature, and may be by their will, 
increased, diminished, divested, or annihilated. No pri- 





aw! 


State 
v. 
Bayk oF 
NEWBERN. 











DS 


= Qo ———— 





a 
ee 





374 








CASES ARGUED AND DFTERMINED IN THE 


Dec. 1832. vate rights have attached to the fund, or vested under 
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the law creating it. or any one subsequently passed. It 
is to all i ents the common property of all the citizens 
of the State; and therefore, belongs to, and is held 
by the State. It was not the legislative design to 
vest it in a corporation for private uses; but sim- 
ply to distinguish it from other parts of the public pro- 
perty. as ultimately designed for a special public use.— 
That this might be conveniently done, it received the de- 
signation given to itin theact. But that does not change 
its character or ownership. If it be not the property of 
the state whose is it? If by the act of 1814, the tax is 
on each individual stockholder, to be paid by the Presi- 
dent or Cashier, out of the funds arising from. or consti- 
tuting his share or shares, it is plainly absurd, to require 
a particular portion of the public property, to contribute 
to the fund for general expenditure. If, on the other 
hand, the tax is to be paid by the corporation out of the 
aggregate profits or funds, and the amount only ascer- 
tained by the number of private stockholders, that amount 
must be diminished by one per cent. per annum, upon 
each of these shares, which are nof*private property.— 
It is not necessary to decide which is the true construc- 
tion of the charter on this point ; for upon either, the 


judgment ought to be affirmed. 


Per CuriAM.—JUDGMENT AFFIRMED. 


tO Oe 


Tuomas TROTTER v. MarRGARETT SELBY. 


Where the heir has land descended from both parents, a creditor can- 
not sell that descended from the mother, under a judgment against 
that descended from the father, although the mother held as devisee 
of the father. 


This was a petition for partition, which was submitted 
to Danret, Judge, at Beaufort on the last circuit, upon 
the following case agreed: 
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The demandant had obtained a judgment against Dec. 1832. 


Benjumin M. Selby. the executor of Maurice Jones ; Selby 
having waste the assets, the demandant in 1822, brought 
a sci. fa. against Sarah and Mary E Jones. th wile and 
daughter, and devisees of Maurice, seeking to obtain sat- 
isfaction of his judgment, from the devised lands; in 
1823, Surah, the widow of Muurice. died intestate, leav- 
ing Mary E. Jones, the daughter of Maurice, and the de- 
fendant, adaughter by a second marriage, her only child- 
ren. No notice of her death was taken, upon the record 
of the demandants suit by sci. fu. In 1825, the demandant 
amended his sci. fu. filing a new one, as a substitute for 
the former, and as of the same /este, (1822) against Ma- 
ry E. Jones alone, which suggested » that Maurice Jones 


died. seised of land which descended to the said Mary” — 


and summoned her *‘ to show cause, why the said Thomas 
Trotter, shall not have execution for his said debt against 
the said lands, so descended as aforesaid.” Upon this 
sci. fu. final judgment was given, “that the plain- 
tiff have execution against the lands that were of Mau- 
rice Jones, of which he died seised:’? and execution 
issued against those lands, **in the hands of Mary E. 
Jones, the heir of Maifrice Jones.”’ Under this execution, 
the plaintiff purchased the land in dispute, which was a 
tract devised by Maurice Jones, to his wife Surah. Upon 
these facts, his Honor gave judgment for the defendant, 
and the demandant appealed. 

Hogg and J. A, Bryan tor the demandant. 

Gaston, contra. 


Rurrin, Judge.—It is argued for the plaintiff, that the 
sale was good, because the land was liable in the hands 
of Mary E. in whatever manner it came to her, and there- 
fore, the pleadings need not shew how she was heir, or 
how she otherwise claimed the land. That the proceed- 
ing against real estate is considered to be in rem, and 
the only reason for bringing in the person is to contest 
the debt, the state of the personal assets, or the insul- 
vency of the executor. 

The principies asserted are not clearly-perceived hy 
the court tu be entirely correct ; for it may be that the 
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devisee paid debts to the value of the land, and would 
have a right to shew that, although she could not plead 
generally ** nothing by devise.” Butit is unnecessary 
to pursue that i investigation, because if the proceeding be 
regarded as in rem. as strictly as if it were on a statute 
or recognizance in England. the process must be served 
on, and bring in the persou then claiming and enjoying 
the thing sought to be condemned. ‘That person is the 
one to defend it—Hence, those who are the terre-tenants 
must be summuned. When this suit was brought, Mory 
E. was not seised of these lands. ‘They belonged to her 
mother, and could not have been sold under a judgment 
against the daughter, if the mother had survived the 
judgment ; neither can they, as against any person suc- 
ceeding to the mother’s estate. They never have been 
defended. It is true, Mary E. was before the court ; but 
the lands which descended from her father to her may 
not have been worth a contest, or may have been sold 
for other debts; or indeed, none may have descended to 
her, and so she could not have been injured. It may be, 
that the heir need only be named as terre-tenant ; but 
if one having a several interest. die pending the suit, his 
share cannot be sold under the judgment, unless the suit 
be revived against his heir, which may be done, I sup- 
pose, though the heir of the one dying, be not also the 
heir of the first debtor. 

But if the process and judgment ‘Could have been so 
framed as to extend to these lands, thus acquired by the 
defendant in that suit pending it, they have not. They 


- embrace in terms only, ** lands of which Muurice Jones 


died seised, and which descended from him to Mary £. 
Jones the heir of Maurice.” Now although it might not 
have been necessary to name her as heir of Maurice, and 
allege that the land came to her in that character, yet 
when she is named as heir of one, and the pleadings do 
not designate the land by boundaries or other means. than 
as being held by her as the heir of the particular person 
mentioned, the plaintiff is bound by the description, and 
cannot sell under that yudgment land claimed in another 
right: and especially when that right has accrued after 
action brought.--Per Cun1aM.—J UDGMENT AFFIRMED. 
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SUPREME COURT OF NORTH-CAROLINA. 


ZacHARIAH Exniorr v. Wii1t141mM HoLirmay. 


Ignorance of the act of 1777, (Rev. c. 115, s. 75,) requiring appeal 
bonds to be executed in the court where they were allowed, will not 
entitle the appellant to a certivrari. 


A cause between the parties had been tried in the 
County Court of Greene, where judgment was rendered 
for the plaintiff, and the defendant prayed an appeal, 
which was granted, and his sureties allowed. At the 
ensuing term of the Superior Court, before Martin, 
Judge, the plaintiff moved that the appeal be dismissed, 
because the appeal bond was not executed until after the 
term of the County Court at which it had been allowed. 
This fact being established. his Honor sustained the mo- 
tion. The defendant then filed an affidavit, in which he 
swore that he was ignorant of the rule requiring the ap- 
peal bond to be executed during the term of the County 
Court; that he thought it sufficient if the appeal was 
allowed by the court, and that the bond might be exe- 
cuted at any time; that he had brought his sureties to 
the clerk during the term, but finding him busy. he 
had, in consequence of his erroneous impression, request- 
ed them to attend after its expiration. The affidavit 
concluded with an averment of merits. His Honor upon 
these facts, awarded a certiorari, from which order the 
plaintiff appealed. 

W C. Stanly, for the plaintiff. 

Mordecai, for the defendant. 


Danret, Judge, after stating the substance of the affi- 
davit. proceeded: The actof 1777 (Rev. c. 1158. 75.) re- 
quires the appellant to enter into bond, with twosuflicient 
sureties before obtaining his appeal. The courtis not only 
to judge of the sufficiency of the sureties, but to take the 
bond. The defendant does not come within any of the 
cases decided in this state. (Chambers v. Smith, 1 Hay. 
366. Collins v. Wall, ante 3 vol. p. 224.) There does not ap- 
pear to be any misconduct either in the court, or the 
clerk, no management, fraud, or contrivance by the ad- 
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verse party, nor any inability in the applicant to give 
sureties during the term. The only reasons offered, are, 
that the defendant was ignorant of the law. and that the 
clerlewas very busy. and he did not wish to disturb him. 
It is a rule, that ignorance of the law excuses no man. 
If we were to sustain the certiorari, it would be opening 
the door for great negligence and fraud in parties ap- 
plying for appeals, and perhaps perjuries in making affi- 
davits. We think the order awarding the certiorari should 


be reversed. 
Per Cur1AM.—JUDGMENT REVERSED. 


— re @ Gt — 


Artnuur Jones v. Lewis Sasser. 


Notwithstanding the act of 1806 ( Rev. c. 701,) requires deeds of gift 
for slaves to be registered within one year of their date, yet if regis- 
tered within the time prescribed by the acts allowing longer time for 
that purpose, they are valid. 


Detinve, fora slave, tried on the last circuit, at 
Wayne, before Daniet, Judge. ~ Plea—WNon detinet. 
A number of points were intended to be presented by the 
case certified with the record ; none of which it is neces- 
sary to state. except the following: The plaintiff claimed 
the slave in dispute under a deed of gift from his father, 
Arthur Jones sen. dated April 5th, 1827, which was not 
registered until February 20th, 1830. The defendant 


‘claimed under a deed from the same person, dated August 


5th, 1829, which was registered January 10th, 1830.— 
His Honor instructed the jury, that as the plaintiff claimed 
under a deed of gift, no title passed by it until it was 
registered, and until that took place, that the title re- 
mained in his father ; that if the latter retained the pos- 
session until the deed of August 1829, the execution of 
that deed, and its prior registration, gave the defendant 
title. which would not be divested by the subsequent re- 
gistration of the deed to the plaintiff. 

A verdict was returned fur the defendant, and the 
plaintiff appealed. 
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J. H. Bryan and Mordecai, for the plaintiff. 
Gaston and W. C. Stanly, contra. 


Rurrin, Judge.—By the act of 1806, (R. c. 701.) no gift 
of slaves is good or available, unless made in writing. 
“ Neither,” the act continues, ** shall such gift be valid, 
‘unless the writing shall be proven or acknowledged, 
‘¢and registered within one year after the execution 
‘¢ thereof.” These words seem to denote a purpose in the 
legislature, then to make the registry acts effectual. at 
least, in reference to the gift of slaves. Perhaps no pur- 
pose could be more politic; for registration is now 
scarcely of any use, except as a means of preser- 
ving the instrument for the benefit of the person claiming 
under it, in case of the loss of the original, as the party 


’ may keep the deed in his pocket as long as he pleases, 


and place it on the register’s books only when it becomes 


his interest to defeat some claimant, who has, ignorant 


of his deed, acquired a right. Probably these strong 
reasons induced the judge in the court below, to lay down 
the rule he did. But they are reasons, which address 
themselves rather to the discretion of the legislature, than 
toours. The legislature has certainly the power toenlarge 
the time for registration. and to pronounce its effect, and 
if to them it seem good, the courts must execute their 
will. From timet6 time, acts giving further time for re- 
gistration have been passed ; and in cach, deeds of gift, 
and indeed all conveyances, except mortgages and deeds 
of trust, are expressly included ; and it is enacted, that 
they shall be as good and valid, as if they had been pro- 
venand registered within the time before allowed by law. 
Such are the words of the acts of 1827,c.30,and 1829, c. 26, 
which embrace the case now before us. Acts of this charac- 
ter, have always received a literal construction ; in fact, 
they aresusceptible of none other. The only exception is 
the case of Scales v. Fewel, (3 Hawks, 18,) in which there 
was an hiatus of one year between the extending acts o 


The case of 


f Scul.s v Fewel, 
(3 Hawke, 18,) 


1818 and 1821, and during the interval. rights vested in approved. 


other persons. The court thought the last act was not 
intended to defeat such vested rights. But in every 
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other case, deeds registered at ever so remote a period, 
have been held, by force of the new registry acts, to be as 
operative as if registered within the periods prescribed 
by the acts 1715 or 1806, or any other general statute. 
Here there was no interval. 

Per Cur1aM.—JUDGMENT AFFIRMED. 


8 © Ot — 


- GABRIEL SHERWOop upon the relation of the Strate Bank, 


v. 
ProspatTe CoLLier. 


Where a surety in a joint note paid it, but took no assignment from 
the creditor, of a judgment previously obtained upon it against the 
principal debtor: Held, that the payment satisfied the judgment. 


Dest upon a bond, given by one W. B. Green, upon. 
taking out letters of administration upon. the estate of. 


Benjamin W. Caswell, to which the defendant was surety. 
The breach assigned, was the non-payment by Green, of 
a judgment recovered against him by the relators, upon 
a note of his intestate. Plea—Performance. 

On the trial, during the last Spring Circuit, before 


' Martin, Judge, at Wayne, the case was as follows: The 


intestate died in 1815, indebted to theState Bank by a 
note for $630, to which one H.oks was surety; inthe year 
1816, judgment was recovered by the bank, upon this 
note against the administrator, W. B. Green, and an ex- 
ecution issued, which was returned nulla bona. In the 
year 1818, the bank also recovered judgment against the 
surety Hooks. which was satisfied by him in the year 
1823. This action was commenced in the year 1829. 
Upon these facts, his Honor instructed the jury that the 
payment by Hooks barred the action. The plaintiff, in 
submission to this opinion, suffered a nonsuit and appealed, 

J. H. Bryan and Mordecai, for the plaintiff, contended, 
that the jury should have been directed to find for the 
plaintiff. if they should think that Hooks. when he paid 
the judgment against him, intended a purchase and not 
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a satisfaction, and cited The Governor v. Griffin. (Ante 
2 vol. p. 352.) They also urged, that satisfaction of the 
judgment against the endorser, was not per se, satisfac- 
tion of that against Green, the administrator of the prin- 
cipal debtor, and for this was cited Clason v. Morris. (10 
John. R. 524.) 

Gaston and W.C. Stanly, contra, were stopped by the 
court. 


Rurrin, Judge, after stating the case, proceeded as 
follows: . 

I suppose the present action is brought for the benefit 
of the surety Hooks, to avoid the effect of the statute of 
limitations, or a disbursement of the assets subsequent to 
the judgment of the bank against Green, which might 


. prevent an effectual recovery in a suit in Zooks’ own 


name. 

But in the case stated, I think the present action equally 
ineffectuali Since the statute of 4th dun, payment dis- 
charges a judgment, as effectually as entering satisfaction 
of record. Here there was full payment. It was inten 
ded as such by Hooks, and so received by the creditor. 
A payment by any one of two or more, jointly, or 
jointly and severally bound for the same debt, is payment 
by all; and any of the parties may take advantage of it 
and plead it to am action brought by a satisfied creditor, 
or in his name by the sureties. It is true, that if a pay- 
ment be not intended, but a purchase, there is a differ- 
ence. But that can only be by a stranger, or by using 
the name of a stranger, to whom an assignment can be 
made when there is but a single security, and that, one 
upon which all the parties are jointly liable. This is upon 
the score of intention, and because the plea of payment 
by a stranger is bad upon demurrer. If the assignment 
of a joint security be taken by the surety himself, there 
is an extinguishment, notwithstanding the intention ; be- 
cause an assignment to one, of his own debt, is an ab- 
surdity. Where the securities are separate, as several 
bonds, or a several judgment upon a joint and several 
note, which is the case here, probably an_assigument 
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may be made to the surety himself, since he is ne 
party to the judgment. But if that can be, clearly no- 
thing but a plain intention, evinced by an assignment, 
to keep up the judgment, can have that effect. Upon 
the face of the transaction, it is a payment, on which 
Hooks could have maintained assumpsit in his own name. 
That shews that this suit is barred ; for if it be not, the 
original creditor, and the surety, may both recover the 
same debt. 

This case is just the reverse of Hodges v. Armstrong, 
(ante 253.) That suit was brought in the name of the 
surety, who had taken an assignment to a stranger, and 
did not intend a satisfaction. This, in the name of the 
first creditor, who has received payment, and did intend 
a satisfaction. Both decisions are on clear grounds, and 
are supported by numerous authorities ; amongst them, 
I recollect Church v. Bishop, (2 Ves. 571,) and Wat- 
tingion v. Sparks. (Id. 569.) 


Per Cur1aM.—JUuDGMENT AFFIRMED. 
Oe 


Enocu Coss v. Gravy Herrine. 


Where, upon the case stated, the judgment ofthe court below is 
correct, points which were intended to be presented do not arise, 
and will not be examined ; as where in tresp«ss, the plaintiff was in 
possession, and the defendant had no title, defects in that of the for- 
mer will not be noticed, he having recovered upon his possession. 


TRESPASS QUARE CLAUSUM FREGIT. Plea—WVot 
guilty, and liberum tenementum. The plaintiff claimed 
under one Whiifield, to whose title the case stated 
several objections, which it is unnecessary to mention. 
BW hitfield had been in possession for many years, and in 
January 1830. sold to the plaintiff, who took immediate 
possession, but no conveyance was stated in the case to 
have been mide by Whitfield to him. The defen- 
dant offered no evidence of title in himself. The tres- 
pass complained of was, in entering an enclosure and 
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throwing down a fence. Martin, Judge, before whom Dre. 1832. 


the cause was tried at Wayne, on the last spring circuit, 
after charging the jury as to the alleged defects in the 
title of Whitfield, informed them, that if the plaintiff had 
actual possession, and not constructive possession merely, 
and the defendant entered upon him, in the manner 
stated in the case, without even a color of title, they 
ought to find for the plaintiff. A verdict was returned 
accordingly, and the defendant appealed. 


W. C. Stanly and J. H. Bryan, in opening the case, 
were asked by Rurrin, Judge, if the questions intended 
to be presented as to Whitfield’s title, were open upon the 
case certified with the record? Upon a clear intimation 
of the opinion of the court, they gave up the cause. 


Mordecai, for the plaintiff. 


Rurrtiy, Judge.—Most of the points on which the 
jury were instructed, would have been material if the 
action had been brought by Whitfield, and had turned on 
his having a better title than the defendant. But they 
are out of the present case; because it is immaterial 
whether the title was in Whitfield or not, since no con- 
veyance is stated from him to the plaintiff. The right 
of the present plaintiff to recover, must therefore have 
depended solely on his actual possession, at the time of 
the trespass committed ; and the judge properly said 
upon that point, that if he had not such possession, he 
could not recover ; but if he had, then without title, he 
had a right to a verdict against the defendant, who was 
a mere wrong doer. 

It may be possible, that it was intended to take the 
opinion of the court upon MPhitfield’s title, and to that 
end, to state a conveyance from him to Cobb, which 
would have brought that title in issue, in case the plain- 
tiff had not the actual possession. Buta case is not made 
to call for that opinion ; for it is only stated that Whit- 
field sold to Cobb, but whether he conveyed, or by what 
species of conveyance, does not appear. As therefore 
the jury have found a verdict for the plaintiff, which, in 
the case stated, and under the instructions given by the 
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Dec. 1852. judge, they could have done upon the single ground of 


ee 
Tareanoiin 
v. 
JEexxivycs. 


his own possession, and upon that alone, we must pre- 
sume, that such possession was proved to them; and if 


so, the verdict and judgment was right. The case as te. 


that, states, that the plaintiff purchased from Whitfield 


in January 1830, and the trespass was on the 2d Febru- © — 


ary, and that the plaintiff *+ had been in possession since 
the time he purchased.” If this means ** ever since,” the 
plaintiff was entitled to recover ; and since the verdict 
under this charge, we must take it to mean that. 


Per Cur1am.—JUDGMENT AFFIRMED. 


=D See — 


‘Tomas THREADGILL upon the relation of HezEKIAH 
Hoven v. Hiram JENNINGS et al. 


A bond to the chairman of the County Court, his ** executors, &c.”’ is 
not an office bond for want of the words, “successor, &c.’’ But it 
enures as a private bond, and a delivery to the clerk is sufficient, 
unless the obligec refuses it, although the clerk is the agent of the 
chairman as to office bonds only. 


Dest upon a bond given by John T. Scott and Hugh 
McKenzie, upon taking out letters of administration upon 
the effects of one Samuel Knox. Plea—NVon est factum. 
On the trial, before Danie, Judge, at Anson, on the 
last circuit, the plaintiff produced the.bond, which turned 
out to be made payable to “* Thomas Threadgill, chair- 
man, his executors, administrators, &c.”’ instead of ** his 
successors in office,” as prescribed by the act of 1791. 
(Rev. c. 342.) There was no attesting witness to it ; the 
plaintiff proved the hand writing of the obligors, and the 
deputy clerk of the County Court swore that he found 
it among the files of the office, but that he recollected 
nothing of its execution. For the defendant it was ob- 
jected, that as the bond was not an official bond, but 
only a private obligation, entered into with the plaintiff 
as an individual, there was no evidence of an actual de- 
livery to him, or to any one for him ; that although the 
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clerk of the County Court might be presumed to be the 
agent of the chairman, in accepting the delivery of offi- 
cial bonds, he could not be so presumed in respect to 
bonds payable to him in his natural capacity. His 
Honor being of this opinion, nonsuited the plaintiff, who 
appealed. 


No counsel appeared for either party. 


DanteL, Judge.—Two questions arose on the trial of 
this cause in the court below ; first, whether the bond 
declared on, was an official bond, and might be sued on 
by the successors of Threadgill, who, it appears, was 
chairman of the County Courtof Anson. On this point, 
I was of opinion that it was not an office bond, as it 
“pe not made payable to Threadgill and his successors 
in office, but to him and his personal representatives.— 
The anonymous case in Haywood’s Reports, (1 vol. p.144,) 
is not an.authority against that opinion, as there the in- 
strument deelared on, was intended to be an office in- 
strument, and no one but the successor could have sued 
on it, as the instrument had on its face no words which 
denoted that it was intended to be an individual cove- 
nant. In the present case, the bond has such words in 
it, and the word “ successors,” which if inserted, would 
have made it a good office bond, is omitted. The 
second question was, whether the delivery of the bond to 
a stranger, with an intent that it should be delivered by 
the stranger to the obligee in his official capacity, would 
nevertheless, upon its delivery, make it a good in- 
dividual obligation. A deed is good if delivered to a 
stranger, to the use of the obligee. But if it be deliver- 
ed to a stranger without any such intention, (unless it 
be delivered as an escrow, ) it seems this is not a suffi- 
cient delivery. (Sheppard’s Touchstone, 57. 58. 2 Tho- 
mas’ Coke, 225, note m.) The case of Fitts v. Green, 
(ante 291,) was relied on for the defendant in the court 
below, and it had great influence in determining the case. 
But upon more mature reflection, I think that it was im- 
material, in what character the obligee was to take the 
bond. The question for the jury te determine, Wis, 
Vox. II. 49 
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Dec. 1832. whether the obligor delivered the instrument to any per- © 
—Y“ son, (be that person a stranger or not.) with an intent 
— that it should be delivered to the plaintiff. If the intent 
Jaxstwes. was, that the plaintiff should receive it. and he did there- 
after receive it, the bond then was good from its delivery 
to the stranger. The direction.to the jury, to enquire 
whether the obligors intended the instrument should be 
delivered to the plaintiff, and if they did, whether they 
intended that it should, after its delivery, operateinlaw ~~ } 
as an office bond, and not as an individual bond, I now 
think was improper. The jury should have been simply 
instructed to enquire, whether the instrument was 
placed in the hands of the clerk, with an intention by the 
obligors, at the time it was thus delivered that it should 
be delivered over to the plaintiff. If the jury should find 
the fact of intention to deliver, and that in pursuance of 
that intention, it was delivered to the plaintiff, then the 
effect which the law would afterwards give the instru- 
ment. ought not to have been regarded by them, in | 
ascertaining the isolated fact, whether or not the obli- 
gors intended the plaintiff should have the instrument as 
their deed. If the obligors intended to deliver the in- 
strument to the plaintiff as their deed, and if it afterwards 
came to his hands, it then was their deed, notwithstand- 
ing their ignorance of the fact, that in law it was not an 
office bond. The obligors are not to be heard to say they 
were ignorant the law would make it good as an indivi- 
dual bond, when it was invalid as an office bond. I think } 
a new trial should be granted. 

















Rerrin, Judge.—It is not certain, that the jury could 
not infer that the clerk was the agent of the plaintiff for 
accepting the delivery of the bond, although it be not 
strictly in the form required by the statute. The pur- 
pose of giving it is obvious from its terms. It was intend- 
ed to have the same operation as one which conformed 
to the act of assembly; and it is*no great stretch 
to presume, that the chairman of thetourt authorised the 

iat clerk to accept any obligation, "made to secure the 
in, fMithiul administration of the assets. But this case 
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does not depend upon the agency of the clerk; if Dee. 1832. 


he be a stranger, the bond was the deed of the obligors 
at the time of the plea, as the obligee had not, before that 
time refused it. That is the rule laid down by Lord 
Coke in Butler and Baker's case, (3 Rep. 28,) and again 
in Whelpdale’s case. (5 Rep. 119.) It is founded on the 
presumed assent of the party to whom the deed is made, 
from the advantage accruing to him under it. There is 
a very strong case of the application of this principle. 
If a deed be made to a married woman, she can neither 
expressly assent or dissent during her coverture. She 
has not capacity for either : but may dissent when she 
becomes discovert, which avoids the deed abinitio. Yet 
in the mean while, the deed operates, and vests the title 
in.her ; because the law presumes for her benefit, that 
she will assent when she can—at all events, until it be 
refused, it is a deed. The case of Fitts v. Green, (ante 
291,) was decided upon the ground that the bond was 
not complete; that is, that it was not what all the 
parties intended it should be, before it was delivered 
by one, or accepted by the other. Something more was 
to have been done, and therefore, without express evi- 
dence of delivery in the state in which it then was, none 
could be presumed. 
Per Cur1aM.—JUDGMENT REVERSED. 


Den ex dem. W11L1L1AM R. Smitruv. Joun M. GREENIEE. 


Rules made by consent, after an order for the removal of a cause, 


but before it is removed, are not erroneohs. 
An affidavit, for the removal of a cause, adjudged to be sufficient. 


EsectTMeEnt. tried on the last Spring Circuit, at 
Rutherford, before DonnELL, Judge. 

The cause was originally commenced in Buncombe, 
and notices were served upon James M. Greenlee, Henry 
Anderson and Stephéw Edwards, the tenants in possession- 
Greenlee aloue entered into the consent rule, and mas 
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- made defendant. At the return term, the following afti- 


davit was filed by James M. Greenlee, upon which, the 
cause was removed to Rutherford: 

** The defendant swears, that he cannot have a fair and 
‘¢ impartial trial in this county, owing to the great pre- 
‘¢ judice existing against him ; that the lessors of the 
‘¢ plaintiff are men of great influence in this county, and 
*‘ this affiant believes they will exercise their influence 
*¢ to his prejudice.” 

Immediately after the order for removal, the following 
entry appeared upon the record: 

‘* And afterwards, to-wit, on the same day and year, 
“‘came John M. Greenlee, by &c. and by and with the 
‘¢ consent of the plaintiff’s attorney, and by and with the 
‘¢ assent of the court now here, the said John M. Greenlee 
‘¢ is admitted to defend the cause in the room and stead 
‘* of the said James M. Greenlee.” 

A verdict was returned for the defendant, which the 
plaintiff moved to set aside, 

ist. Because the affidavit for the removal, was not 
filed by, or for the defendant of record. . 

2d. Because the affidavit was insufficient to warrant 
the removal. 

$d. Because John M. Greenlee was improperly made a 
defendant, as the court had no power over the cause after 
the order of removal was made. 

The presiding judge overruled the motion and gave 
judgment upon the verdict, and the plaintiff appealed. 

No counsel appeared for the plaintiff. 

Badger, for the defendant, submitted the cause without 


argument, 


Danret, Judge, after stating the entries above set 
forth, proceeded as follows: 

As to the first point, it appears that James M. Greenlee 
was the defendant at the time he made the affidavit, and 
when the order of removal was ree 

Upon the second point, we if @pinion, that the 
affiavit contained matter sufficient to justify the remo- 
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val of the cause. The record of the cause was not to 
be sent from Buncombe to Rutherford until the ensuing 
term of the Superior Court of the latter county ; the 
Superior Court of Buncombe could, while the cause re- 
mained there, make any orders in it by consent : this ap- 
pears to have been the case with the order now complained 
of. Were it erroneous, the consent of the parties pre- 
vents them from objecting to it now. Upon looking 
through the record, we think the judgment should be 


affirmed. 
Per Curi1AM.—JUDGMENT AFFIRMED. 


Sprer WHITAKER v. Joun B. CawTuorne. 


An unsealed memorandum given by the owner of land, stating that A 
is the owner of a house upon the premises, and authorizing its remo- 
val, is a mere license to enter, and is revoked by a subsequent con- 
veyance to ba , 

< 
Tasiniah QUARE CLAUSUM FREGIT, and upon not 
guilty pleaded, on the trial before Danie, Judge, at 

Warren, on the last Spring Circuit, the case was, that 

one Robert Ransom, in the year 1826, bought the premises 

in dispute of one Robert R. Johnson, from whom, he re- 
ceived an absolute deed, and to whom he gave the fol- 

lowing memorandum, which was without a seal: ‘I 

‘¢ Robert Ransom agree that the stable next, &c. which 

‘¢ belongs to Robert Johnson, may be removed at any 

‘¢ time he pleases, which stable was reseryed by said 

‘¢ Johnson, in his sale, &c.”? The plaintiff claimed under 

an absolute deed from R. Ransom to James Ransom, and 

the defendant under a sale of the stable from Johnson’s 
administrators. The trespass consisted of an entry by 
the defendant, and the removal of the stable. 

The jury under the direction of his Honor, returned a 
verdict for the plaintiff, and the defendant appealed, 

Devereux, for the defendant, cited Van Rensalaer v. 
Van Rensalaer, (9 John. R. 377.) Taylor v. Waters, (2 
Eng. C. L. R. 140.) Pillotson v. Preston, (7 John. R. 285.) 

Badger, contra. 0 
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Dantet, Judge, after stating the case, proceeded: 
The word * Jand. legally includeth all castles, houses 
and other buildings, so as passing the land or ground, 
the structure or building thereupon passeth therewith.” 
(1 Thomas’ Coke, 197.) ** If a man grant all his lands, 
he grants thereby «ll his mines of metal, and other fossils, 
his woods, his waters, and his houses, as well as his 
fields and meadows.” (2 Bl. Com. 18.) The word ** land,” 
includes not only the face of the earth, but every thing 
under it or over it. The stable was fixed to the land, 
and was in law a part of it. It could not be, nor was it 
severed by the unsealed writing which Ransom gave to 
Juhnson. It remained as part of the land, and passed 
under the deed to James Ransom, and again it passed 
with the land, by the deed to the plaintiff. ‘The written 
license given by Ransom, might have excused a tres- 
pass committed in entering and taking the stable, 
whilst he was the owner of the premises. It did not 
operate as a Bonveyance of the stable; for the stable 
being a part of the realty, could not pass, except by such 
a conveyance as would pass the land. A license to 
commit a trespass, is a very different thing from a con- 
veyance which will pass the land, or any of its appurte- 
nances. When Ransom sold the land, the stable 
passed, and the license to enter was revoked, it was not 
incorporated in the deed to Ransom, and it was therefore, 
as to his bargainee, a nullity. 

Per CurtaM.—JUDGMENT AFFIRMED. 


HD en 
Catvin Wasnsurn v. Peter O. Picor ef al. 
In an action upon a promissory note, a total failure of consideration may 


be given in evidence to defeat it ; but it is otherwise where there is 
only a partial failure, that can only be remedied by a distinct suit: 


AssuMPSIT, upon a promissory note. given by the 
defendants, upon an exchange of vessels. 

Plea—General issue. On thegtfigl at Washington, 
on the last circuit, before DonneTiy Judge, the defen- 
dillts offered to prove, that the vessel which they re- 
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ceived from the plaintiff was not sea-worthy ; and it Dec. 1832. 


was insisted for them, that this evidence should be re- 
ceived, to reduce the amount which the plaintiff claimed. 
But his Honor refused to receive the evidence, observing, 
that where there was a total failure of consideration, the 
evidence was proper; but where the failure was partial, 
it was the ground of a cross action. S 

Verdict for the plaintiff, and appeal by defendants. 

No counsel appeared for the defendants. ' 


Tredell, for the plaintiff. cited Day v. Nix. (17 Eng. 
C L. Rep.121.) Morgan vy. Richardson. (1 Camp. 40, n.) 
2 Starkie Ev. 281. 


Danie, Judge.—The law authorises the defendant, 
in an action on a promissory note, or on a bill of 
exchange, where the suit is between the original par- 
ties, to give in evidence a total failure of the consi- 
deration, as a defence. (Greenleaf v. Cook, 2 Wheat. 15.) 
But when tlie failure of consideration is ‘partial, it is 
otherwise. The case of Morgan v. Richardson, (1 Camp. 
40, nofe,) was an action brought against the acceptor of 
a bill of exchange, at the suit of the drawer, the bill 
being payable to his own order ; defence, that the bill 
had been acvepted for the price of some hams bought by 
the defendant from the plaintiff, to be sent to the East 
Indies, and that the hams had turned out so very bad, 
that they were not marketable. The sum for which 
they actually sold, was paid into court. Lord Ellenbo- 
rough held, that although an entire failure of thé consi- 
deration of the bill, would be a defence to an action 
upon it by the original party, yet it was otherwise 
where the failure was partial, and that then the drawer 
must take his remedy by an action against the per- 
son to whom it was given. Tyrev. Gwyne. (2 Camp. 
$46,) was an action by the drawer and payee of a bill 
of exchange againt the acceptor ; the defendant propowed 
to prove in mitigation of damages, that the bill had deen 
accepted for the pric@6f a quantity of cheese, sold hy tue 
p-aintiT t» the defedw#Ant for expoctation ; tai the : litre 
was oi a bau quality, and improperly pacacu, and lust 
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the consideration for the acceptance had in a great mea- 
sure failed. Lord Ellenborough said, * sitting here, I 
shall certainly adhere to the judgment of the court in 
Morgan v. Richardson. There is a difference between 
want of consideration, and failure of consideration. The 
former may be given in evidence to reduce the damages 
or defeat tlie plaintiff’s action ; the latter cannot, but 


furnishes a distinct and independent cause of action.— ~~ 


There is a distinction between the contract and the secu- 
rity. If part of the contract arises on a good considera- 
tion, and part on a bad one, it is divisible. But it is 
otherwise as to the security, that being entire.” We 
think the judgment should be affirmed. 


Per CurtaM.—JUDGMENT AFFIRMED. 
oD Bee 


Lute Hueeins v. Brice Fonvit.Le. 


A sheriff who is special bail, may under the act of 1777, (Rev. c. 115,) 
surrender the principal to himself, and if after the surrender he 
detains the principal and notifies the plaintiff thereof, his liability 
as bail ceases. 


Scrre Pactas, against the defendant, the sheriff of 


Onslow, as special bail of one James Eslick, who had 
been arrested and suffered by the defendant to go at 
large, without giving bail. 

_ Thew@mly question in the cause arose upon a plea puis 


darrein continuance, filed by the defendant, the substance ~— 


of which was, that slick had surrendered himself in ex- 
oneration of the defendant as his bail, and had been com- 
mitted to the public jail, where he remained until dis- 
charged under the insolvent debtors’ act, of all of which, 
the plaintiff had notice. 

On the trial, before Martin, Judge, on the last cir- 
cuit, the plea was fully supported by the evidence, but 
it appeared, that at the time of the.surrender and dis- 
charge of Eslick, the defendant was gfill sheriff of Onslow. 


“The presiding judge informed the jury, that if they ~" 


believed the defendant elected to hold Eslick in custody 
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as sheriff after the arrest, and had notified the plaintiff Desc. 1832. 
—~ 


thereof, that it was in law, a bar to the action. 
A verdict was returned for the defendant, and the 
plaintiff appealed. 
J. H. Bryan, for the plaintiff. 
No counsel appeared for the defendant. 
kc 


Dante, Judge, after stating the plea and evidence as 


© aboy e, proceeded: It is_evident, that our legislature in- 
_ tended to allow to bail greater privileges than were 


afforded by the common law. By the act of 1777, (Rev. 
c. 115, s. 20,) a surrender made at any time before final 
judgment against the bail, discharges them. The same 
act allows a surrender to be mae either in court, or to 
the sheriff, in the recess of the court ; and when the bail 
pleads a surrender, he should set forth whether the sur- 
render was in court, or to the sheriff, that the plaintiff 
may know how to reply ; for if it be alleged that the 
surrender, was in court, the replication is W@W tiel record ; 
if out of court, the fact is denied, and an issue to the jury 
tendered. The defendant, as bail in this case, surren- 
dered his principal to himself as sheriff, and in the latter 
character, committed him to the common jail of the 
county. He gave express notice of all these facts to the 


© gplaintiff. The defendant had the same privileges as any 


other person, who should happen to be bail. He had a 
vight as bail, to surrender his principal to himself as 
sheriff, in the recess of the court, and notify the plaintiff. 
The law, in permitting the sheriff to be specialifiail, did 
ot intend to deprive him of any of the rights which are 
llowed to other bail. Woful would be the situation of 
sheriffs in this state, if the law was otherwise; for it is 
a well known fact. that they are the special bail of a 
large number of the defendants arrested on writs of capias 
ad respondendum. After the defendant had confined his 
principal in his jail, if an escape had taken place, 
we can see nothing to prevent the plaintiff from 


maintaining an n for that escape against the 
defendant as she The principle of law, that one 
who is bail, may surrender to himself as sheriff, is Mbt 
Vor. IIT. 50 


Hvuecins 
Vv. 


FonvItee. 


at 





CASES ARGUED AND DETERMINED IN THE 





Dee. 1832. controverted in any of the cases on the subject. It ap- 


~ baer Asaf pears to be recognised in Davidson v. Mull, (+ Hay. $64,) 


v. an Tuton v. Sheriff of Wake. (1 Hay. 486.) 
Cox. If the surrender was properly made, and from the 
If a sheriff, who 


is buil, surrender finding of the jury under the correct charge of the court, 
the principal to we think it was. then if the prisoner was discharged il- 
himself as sheriff 


— ia action of debt, or on the case against the defend 
Cy e€ P , one a - > 
dy is by debt or a8 sheriff, for anescape. ‘Therefore, it is unnecessary 


proper. 
Per CurtamM.—JUDGMENT AFFIRMED. 


Dew ex dem..Tuos. SouTHERLAND et ux v. Joun Cox. 


A devise to two, but if ‘either of them die, leaving no issue, that the 
whole should go to the survivor,” is a good executory devise—and 
the devisees take as tenants in common in fee, with a contingent limi- 
tation to each of them, of an estate in severalty. 


EsectMEnT. tried at Washington, on the last Spring 
Circuit, before Swain, Judge. 

On the trial, the lessors of the plaintiff claimed under the 
a will of Miles Hardy, which was in the following words: 
if | ** I give and bequeath to my sun Henry, and my daugh- 

Hy “ ter ap Lee Hardy, all the lands I may be possess- 

i |)! **.ed of at my death. It is however, my will and inten- 

} | | “ tion, that if either of my children aforesaid, at their 





** death, should leave no issue lawfuily begotten, that 
‘** the whole of my estate, both real and personal, should 
** descend to the survivor, and if they should both die, 
Hi ‘* without,” &c. They then proved, that the testator 
} died in 1816, and that in 1819, under an order of the 
ie) County Court of Washington, a partition of the land in 
dispute, which passed under the will, was made between 
ny the devisees, by which, 199 acres 4 allotted to each 

| of @hem, and that Heary Hurdy died in 1830, without 



















and afterwards legally, the remedy cannot be by sci fa ; but must be by ~ 


case consider whether Eslick was discharged legally or no 
as the plaintiff cannot recover, if the discharge was im- * 
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issue, and claimed the title to be in the female lessor of 
the plaintiff, who, before her marriage, was Harriet L. 

Hardy. The defendant insisted, that under the will of 
Miles Hardy, his son Henry, took an estate in fee; he 
objected to the partition as being informal, but for rea- 
sons which need not be stated. He claimed title to part 
of the land in dispute. against both the dé@visees, under 
* an execution issued at the instance of the officers of Wash- 
ington County Court, whereby the sheriff was com- 
+ minded to sell the estate of both in the land. But 
from the return of the sheriff. it appeared. that the es- 
tate of Henry only was sold ; and by his deed to the pur- 
chaser, nothing but Henry's title was conveyed ~ 
The defendant claimed the residue of the land under ex- 
ecution sales of Henry Hardy’s property. and proved that 
he took possession of the land in dispute after those sales, 
and had continued it for more thanseven years. Lastly, 
it was objected by the defendant, that notice to quit had 
not been given him before the writ was stiéd out. 

His Honor instructed the jury, that the will of Miles 
Hardy was a valid limitation by way of executory de- 
vise to Harriet Hardy; that upon the death of her brother, 
1 without issue, she became entitled to the land in dispute ; 
~_ that if before the death of Henry, the interest of Harriet 
was subject to be sold under an execution against her, 
(which his Honor did not decide.) that neither. the levy 
of the sheriff as set forth in his return, nor his deed to the 
defendant. would affect her title ; that the possession 
of the defendant was not adverse to the title of ti®lessors 
the plaintiff, until Henry’s death in 1830. and that her 
right of entry was in no manner impaired by it; and final- 
ly that no relation existed between the lessors of the plain- 
tiff and the defendant, whereby the latter was entitled ta 
notice to quit. 

A verdict was returned for the plaintiff, and the defen- 
dant appealed. 

Gaston, for the defendant. 


Bad ger, contra. 


Dantet, Judge, after stating the case, proceeded: 
The first question for us to decide is, whether Hurriet 
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Lee Hardy, who married Southerland, took the land in 
question, under the will of her father. Miles Hardy, by 
way of executory devise. Executory devises have gene- 
rally been distinguished into three kinds ; two relative 
to real. and-one to personal estate. An instance of the 
first kind. is one where the devisor gives the fee, be 
upon some contingency, that disposition is qualified, and 
an estate limited on that contingency : as where a tetas an 
tor devised to B, his son in fee, but if he died with 
issue. living A, then to A in fee: ‘It was held, that B nae } 
a vested fee-simple, and that the limitation over to A was 
good as an executory devise, to take effect upon B’s dying 
without issue in the life time of A. (Pells v. Brown, 
Cro. J. 590. 1 Eq. ca. 4b. 187.) Again; where a testator 
devised lands to his son B in fee, and other lands to his 
son C in fee, with a proviso, that if either of them should 
die before they should be married, or before they should 
attain the age of 21 years, or without issue of their bodies, 
then he gave all the lands which he had given to such of his 
sons, so dying, &c. unto the one who should sur- 
vive: it was held, that the sons took in fee, subject to 
a limitation to the survivor, in case either died unmar- 
ried, or under the age of 21 years, without issue. (Han- 
bury v. Cockerell, Fearne 396.) According to these au- 
thorities, it appears to me, that Henry Hardy was a ten- 
ant in common in fee of the lands in question, with a 
contingent limitation to his sister Harriet, and she held 
the same estate. with a contingent limitation to 
her brother Henry. The testator, by his will, says, “i 
either of my children aforesaid, at their death, should 
leave no issue lawfully begotten, that the whole of my © | 
estate, both real and personal, should descend to the 

survivor.” Here the event must necessarily happen, if 

ever, within a life in being, and immediately on the death i 





of a person in being at the time of making the will, and 
the survivor is entitled to take, by way of an executory — 
devise, the whole estate in the land. The event on 
which the contingent limitation wageJimited, must ne- 
cessarily take place within the fixed by law for 
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Henry has died, leaving no issue lawfully begotten “ at 
his eath,”’ and Harriet, as survivor, on that event hada 
vested estate in fee simple in the whole of the land. As 
Henry, by the will of his father, had a base fee in the 
land. on which estate there was created by the will, an 
executory devise to his sister, no conveyance which he 
© could have made in his life time would have destroyed 
that executory devise. so neither will it be affected by 
an execution sale, and a deed from the sheriff to the pur- 
chaser. It is a rule, that an executory devise can- 
not be prevented or destroyed by any alteration what 


g _ -everin the estate out of which. or after which it is limited. 
ly (Romilly v. James, 1 Eng.C.L.R. 379.) 
r The second objection made by the defendant, is alto- 


S gether immaterial in this case. Harriet, on the death 
d of her brother without issue, was entitled to the whole 
d . land, and whether partition was or was not made, does not 
6 affect the case. If a regular and legal partition had 
s been made, and the defendant had purchased Zenry’s 


-  §— share, then Harriet’s right of entry into that part would 
o ¥ not have accrued until the death of Henry, which was 
° _ in the year 1850. Ifno partition was made, then the 


defendant, after his purchase, was tenant in common 
_with Harriet, and his possession was the possession of 
botli. The third objection has no force in it; the sale 
under the execution, at the instance of the officers of the 
court, against Henry and Harriet Hardy, being of the es- 
tate of Henry alone, as appears by the return of the she- 
riff. and the recitals in his deed to the purchaseg. Har- 
riel’s estate in the undivided moiety of the lands which 
had belonged to Henry, never vested until the year 1830, 
her right of entry as to that part, did not arise before 
that time, and she is entitled at least to recover that 
moiety. But did the sheriff’s deed pass her undivided 
moicty? I think the estate which Henry Hardy had, 
passed by the sheriff’s deed, and that the deed conveyed 
} » nothing in Harriel’s share, nor is it colour of title as 
against her. 

The fourth obj is without weight, as the defen- 
dant, (provided the sheriff’s deed did not convey the 
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Dec. 1852, 
ON 


SouTHERLAND 


v. 
Cox. 


An executory 
devise in land is 
not destroyed by 
asale under an 
execution a- 
gainst the first 
devisee. 


A sale of the ess 
tate of one ten. 
ant in common 
under an ex: cle 
tion agaist: il, 
does not civest 
the estatc of the 
others. 
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Dec. 1832. moiety belonging to Harriet,) was tenant in common 
— with Harriet. and a possession of one tenant in common 
6 oh contemplation of law, the possession of all the ten- 
Wassox. ants in common, and is so considered until something 
shall evince an actual ouster, and nothing of that _ 

kind appears in this case; a bare perception of the — 
profits for so short a space of time as the defendant has’ 7 

had the possession, is not sufficient evidence of an actual 

ouster. Henry died in the year 1830, his interest under 
An executory the executory devise, did not vest in his sister until that’: 
devisee has no time, and this action was brought in a short time there- * 
FE ee Cnty after ; the entry of Harriet is not barred by the act of 
gency happens limitations. The fifth objection will not avail the defen- — 
pw lee g ‘Ss dant. There was not any such relation between the 
lessors of the plaintiff and defendant as required a notice 


to quit. 













Per Cur1aM.—JUDGMENT AFFIRMED. 
en Bee 


James Lvecas v. Parsey Wasson & Jounw Hanrnvrn. 


Joint tenants of a chattel have equal rights to its possession, and cane.” 
not maintain trover against each other unless the joint property i 
destroyed. But a disposition of a perishable article by one joint 
tenant, which prevents the other from recovering it, is equivalent te 
its destruction. 


Trover. Plea—WNot guilty, and on the trial before 
. Swain, Judge, at Rutherford, on the last circuit, the ! 
case was, that the plaintiff and the defendant Wasson 
were joint owners of a quantity of cotton ; that the de-— 
fendant Hurdin, by the directions of the defendant Wus- 
son, carried the cotton away and disposed of it in some 
place not known. His Honor instructed the jury, that if I 
they were satisfied that the cotton was removed by the #F 
defendants, entirely beyond the reach and control of the" 4 7 
plaintiff. so 9s to be wholly lost to him, it was such a 
destruction of the property as w entitle him to re- 





cover. 
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A verdict was returned for the plaintiff, and the de- Dre. 1832, 


fendants appealed. petite 
. MERRITT 

No counsel appeared for either party. v. 
Winoxer. 


_, Danret, Judge.—One tenant in common of a personal 


chattel has as much right to the possession of it as the other; 


‘therefore, one tenant in common cannot maintain tres- 


pass or trover against his co-tenant without showing that 


_ the co-tenanthas destroyed the joint property. (St. John 


Standring, 2 John. R. 468.) It is not sufficient to shew, 
that the defendant took forcible possession of the 
chattel and carried it away, (Heath v. Hubbard, 4 


East. 121,) or that he changed its form by applying it 
_to the use it was intended for. (Fennings v. Greenville, 


1 Taunt, 241.) In the present case, it was in evidence, 
at the defendant Wasson. did not retain the possession 
of the cotton, but caused it to be sent off by the other de- 
fendant to a place unknown to the plaintiff, so that as 
to him it is wholly lost, and from its perishable nature, 
must be destroyed as far as his interest in it is concerned. 
e think the charge of the judge was correct, and the 
judgment must be affirmed. 

Per CurraM.—JUDGMENT AFFIRMED. 


= © Otere— 


Lovet Merritt ef ux. v. Witt1amM WINDLEY. 


An assent to a legacy by an executor, may be presumed from his hold- 
ing the legacy for five years, claiming it as next of kin to the legatee, 
and selling it as his own. 


DerttnveE, for a slave, and upon the general issue 


pleaded, the cause was tried before Martin, Judge, 
-at Beaufort, on the last Spring Circuit. The slive 


n dispute, was formerly the property of one D.+cas 


Campbell, and upon her marriage with one John 


Chapman, was. withthe rest of her estate, conveyed to 


one William Worley, 4% trust for her sole and separate 
use, with a power to dispose thereof by any writing in 
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Dec. 1832. the nature of a last will, attested ina prescribed manner, 
oon In the year 1822, Mrs. Chapman duly made an appoint-. 
ment, and thereby gave the slave in dispute, to the wife 
Wesorer. of the plaintiff; she appointed Worley executor of her: 
will, who proved it. In 1827, Worley conveyed th 
slave toa trustee, to secure the payment of his own ¢ 
On the trial, to prove an assent to the legacy by Worley, 
the. plaintiff offered testimony that Worley had written to 
him, at liis residence in Georgia, to come after thie slave; ou 
on the other side, proof was made to repel this assent, and = 
especially, that the letter was written after the convey- 
ance by Worley to secure his creditors, and that he had, © 
when he made that conveyance, declared that the slave © 
was his, as the appointee, and all her family had been. 
killed by the Indians, and that he was her next of kin. 
After the conveyance made by Worley, to secure his debts, — 
he had sold the slave to the defendant, and he being re- 
leased, swore that he never had assented to the — 
to the plaintiff’s wife. 
His Honor instructed the jury, that the legal tith 
te a chattel bequeathed, was in the executor; that @ a 
assent to the legacy, was the transfer of that legal 
title to the legatee ; that to constitute such assent, the 
executor must manifest an intent to part with his title 
in favor of the legatee; that this intent might be ~ 
manifested by words or acts; that slight circumstan- 
ces were, in some cases, sufficient for that purpose ; 
that the executor saying, that the slave belonged to 
the legatee, and that he had written to him to that 
effect, would in law, be an assent, unless at the time 
of making those declarations, the slave had been sold 
to the defendant, who was then -holding him adverse- 
ly ; that if the executor had sold the slave, no as- 
sent which he could give, would vest the title in the 
legatee ; and as to the declarations of the executor, 
when about to convey the property as above stated, the: 
judge stated it in the form of an interrogatory, and asked 
the jury whether that declaration manifested an intent 
to part with, or that he had parted with. the legal title. - 
In submission to this opinion, the plaintiff suffered a 


nonsuit, and appealed. 


—- 
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Gaston, for the plaintiff. Dec. 1832. 
we ed 


Merritt 
v. 
DanieEx, Judge, after stating the principal facts as Wxroxer. 


above set forth, proceeded as follows: 
Whether the executor had assented to the legacy, so 
as to enable the plaintiffs to maintain their action, was 
a question submitted to the jury. The judge correctly 
, stated in his charge, that ‘the executor must manifest 
“an intent to part with the legal title in favor of the le- 
~ gatee ; this intent might be manifested either by words 
or acts ; that slight circumstances were in some cases, 
sufficient for that purpose.” But in commenting on the 
declarations of the executor, proved to have been made 
just before he executed the deed for the benefit of his 
creditors, the judge stated it to the jury in the form of a 
question, ** did such a declaration manifest an intent to 
part with, or that he had parted with, the legal title?’ 
» Instead of charging in that manner, we think he should 
» have told the jury, that the length of time which had 
elapsed from the probate of the will, to the period when the 
executor stated that he held the slaves as next of kin to 
> the legatecs, taken in connexion with the fact of his 
> selling them, claiming to be the owner, was sufficient 
evidence if they believed it, to authorise them to find that 
an assent had been given by the executor. 
There is another point, apparent in the case, which 
renders it improper to send the case back for a new 
trial, as the plaintiffs clearly have no right to re- 
cover in a court of law, if all the points made in it 
were determined in their favor. Dorcas Chapman had, 
by the settlement, only an equitable interest in the slave. 
The power only enabled her ** by writing, in the na- 
ture of a will, or other writing duly attested,” tomake 4) a cont toa 
an appointee, to take that equitable interest which she legacy of a slave 
herself had by virtue of the settlement. The legal estate > pe Ane 
remained in the trustee, until the sale made by him to a a fame cover! un 
the defendant. Whether the plaintiffs can recover the yd 
slave in a court of equity, is not for us now to deter- lege! title in the 
mine. mentee, 
Vou. III, 51 


J. H. Bryan, contra. 
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Moraison 

v 

Monraisoy. 


And this, altho’ 
the trustee in the 
marriage arti- 
cles be also the 
executor, unless 
he assent by 
decd, or by ac- 
tual delivery. 
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Although the testatrix appointed an executor, and he 
had the will admitted to probate in the County Court, 
which by law he ought to have done, yet that did not 
displace the legal title in the slive, and place it in the 
executor. The legal title remained in the trustee; and 
as the testatrix had only the equitable estate, she by her 
will could not invest her executor with any other inter- 
est than she had herself. The assent of such an execu- 
tor transfers no title. The circumstance of the testatrix 
making Worsley, who was the trustee in the settlement, 
alse her executor, does not alter the case; he still held 
the slave as trustee. and as such, an assent would not 
pass him to the plaintiff; the law would not divest. the 
trustee of the legal title. unless he had made an actual 
delivery. or had executed a bill of sale to the plaintiff, 
which was never done. A writing in the nature of a will 
by a feme covert. under a power, is not a proper will, for 
she cannot make a will by the rules of law. but in equity 
it is an appointment, and the appointee takes under the 
power, coupled with the writing. We think the plain 
tiffs in this case, have no title at law, and therefore, the 
judgment must be affirmed. 


Per CuriaM.—JUDGMENT AFFIRMED. 
8 O Be 


_Aneus Morrison v. ALEXANDER Morrison, 4dm’r. 


In debt upon simple contract, a replication of a new promise within 
three years, is no answer to a plea of the act of limitations. 


Dest, upon an unsealed engagement of the defen- 
dant’s intestate, to convey to the plaintiff a travt of land. 
Plea—The act of 1814, (Rev. c. 879,) requiring actions 
of debt grounded upon any lending or contract without 
specialty, to be brought within three years next after the 
cause of action. 

On the trial at Moore, on the last Spring Circuit, be- 
fore Nox woop, Judge, the plaintiff’s action being barred 
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by the above recited act. he offered evidence of an ack- Dre. 1839. 
nowledgement of the debt by the intestate, within three “ “~~” 
: P . — Morrison 
years ; and his Honor instructed the jury. that if ‘they ° 
were satisfied that the intestate had acknowledged the Monsisex. 
debt within three years, the plaintiff’s action was not 
barred. £ 
A verdict was returned for the plaintiff, and the defen- 


dant appealed. 
No counsel appeared for the defendant. 
Mendenhall, for the plaintiff. 





Dante, Judge, after stating the case, proceeded as 
follows: 

What would be our opinion, if the evidence had 
amounted to an acknowledgement of a_ subsisting 
debt by the defendant’s intestate, and the action 
had been brought on that acknowledgement, instead: 
of the original contract, we are not called on to say. 
But it is sufficient in the present case, to say, that the 
action is not founded on any subsequent acknowledge- 
ment of indebtedness, or promise to pay, or to settle a 
debt by the defendant’s intestate, but it is brought on the 
original contract. The action of debt being founded on 
the original contract, the plea of the act of limitations is 
abar. The replication, that the defendant’s intestate 
promised to pay the debt within three years next before 
the time of suing out the writ. is not good. In actions of 
assumpsit, where the plaintiff replies to a plea of the sta- 
tute of limitations, a promise made by the defendant with- 
in three years next before suing out the writ, the action 
is now said to be on the new promise, and the recovery 
is effected on that, and not on the original promise ; and: 
the moral obligation resting on the defendant to pay the- 
old debt, is the consideration to support the action on the 
new promise.- However the law may be on this question, 
we give no opinion, namely, whether in assumpsit, the 
recovery is on the new promise, or whether the new 
promise removes the statute, and the recovery is had on 
the original promise. In the case of 4’Court v. Cross, 
(11 Eng. C. L. Rep. 124,) Best, C. J. commenting on the 
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statute 21 Jas. 1, observes, that the ‘* statute says, that 
actions on the case, account, trespass, debt, detinue and © 
replevin, shall be brought within six years after the. 
cause of action, and not after. In all of them, except 
assumpsit, the six years commences from the moment ~ 
there is a cause of action, and that time cannot be en- 
larged by any acknowledgment. But in assumpsit, it 
has been holden, that although six have elapsed since the 
debt was contracted, if the debtor promises to pay it 
within six years, he cannot avail himself of this statute 
—because this promise, founded on a moral considera- 
tion, is a new cause of action.” The same learned 
judge then proceeds and remarks, that in assumpsit, the 
plaintiff should declare on the new promise, for the old 
one was barred by the statute. According to this au- 
thority, it is evident that the judge below was mistaken 
in informing the jury that a new promise or acknowl- 
edgement of the debt, would take this case out of the act 
of limitations ; this action is not brought on the debt 
arising under the new promise ; but it is brought on the 
original contract ; and the action on that was barred by 
the act of limitations, at the time the writ was issued. 
We think the judgment must be reversed, and a new _ 
trial granted. "s 

Per Cur1aAM.—JUDGMENT REVERSED. 
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Den ex dem. of Mantua Jones v. Repecca RuFFIN. 


Where A conveyed his estate to a trustee to secure B his surety, who 
agreed to purchase the estate at a sale by the trustee, and upon a 
re-sale, after indemnifying himself, to hold the surplus for C, another 
creditor of A: It was held, that a conveyance by B of the surplus to 
satisfy C was not voluntary, and fraudulent as to his creditors, altho’ 
mr y was no written memorandum of the agreement between him 

A. 


EsectMenr, tried before Norwoop, Judge, at Hali- 
fax, on the last circuit. 
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The lessor of the plaintiff claimed under the following Dec. 1832. 


deed: — 
‘¢ This indenture, made. &c. between James Grant and v 


“+ Eli B. Whitaker, witnesseth: that the said J. G. for Rupees. 


‘and in consideration of the sum of $12.000, to him in 


‘hand, paid by the said E. B. W. the receipt, &c. hath 
‘¢ bargained and sold &c. unto the said E. B. W. his 
‘¢ heirs and assigns forever, all the land which I am 
‘* seised and possessed of (describing other lands not in 
‘¢ dispute) ; also, the following negro slaves, &c. to have 
‘‘and to hold the said property to him the said 
‘* FE. B. W. his heirs and assigns forever ; and the said 
** James Grant doth, &e. (then followed a covenant for 
‘¢ quiet enjoyment) ; also, I further convey unto him the 
‘s said E. B. W.his heirs, &c. a certain tract of land 
‘* lying, &c. (describing the land in dispute.) which land 


_ 7 pur-hased at the trust sale of Thomas Bustin, the 


‘¢ said land to go to satisfy in full, a certain power of at- 
‘‘ torney by me held, in favor of Martha Jones, and the 
** balance, if any, to be applied to another power of at- 
‘* torney in favor of Fanning Jones. The first named 
‘¢ property in trust for the following purposes ;” then 
followed a declaration of trust in favor of sundry of 


* Grant’s creditors, and directions to the trustee as to the 


mode of selling, which are not material. 
This deed was proved before his Honor Judge Da- 

NIEL, by one William Bustin, an attesting witness, and A registration 
was registered within six months. The defendant ob- ae of trust 
P ‘ e upon proof 
jected to the reading of the deed. and offered to prove, of its execution 
that the witness upon whose testimony it was ordered to = Keo 
be registered, was a creditor who was secured by it, but interested under 


his Honor held the probate to be sufficient, and the deed ‘” *¥“ 


was read. A pecuniary 
consideration 


The defendant then objected, that the legal title to the mentioned in 


land in dispute, (that mentioned in the deed as bought of oe eb of 
Thomas Bustin,) did not pass to the trustee, Whitaker, be- gain and ale, . 


cause no consideration was expressed in the deed upon ee peed 


which a use arose as to it. But his Honor thinking the in the deed to 
consideration of $12,000 extended to all the land men- cal den cal 
tioned in the deed, overruled the objection. A verdict deration, 
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was then taken for the plaintiff. subject to the pion 
of the court, upon the following case: 

Thomas Bustin being largely indebted, applied to Grant, 
the bargainor in the above deed. to be his surety. who 
consented. upon condition that Bustin would convey all 
his property to a trustee for his security. which was ac- 
cordingly done. At the time of making this conveyance, 
Bustin was the executor of his mother. and had wasted 
the assets, and Martha and Fanning Jones. two of the le- 
gatees, had given Grant powers of attorney to collect 
their legacies. Bustin being insolvent, a sale of his pro- 
perty was advertised for the purpose of indemnifying 
Grant. Before this sale, Grant knowing Bustin to be 
insolvent, agreed with him that he, Grant, should pur- 
chase all the property, and if, upon a re-sale of it, any 
thing remained after paying the debts for which Grant 
was surety, it should be applied to the payment of the 


‘debts due Martha and Fanning Jones. In pursuance of F 


this agreement, Grant bought the whole of Bustin’s pro- 
perty. and after fully indemnifying himself, the land in 
dispute remained in his hands unsokl. Afterwards, 
Grant became insolvent, and executed the deed to Whi- 
taker, for the purpose of securing his debts ; at its date, 
he had collected nothing from Busfin, and was not”, 


indebted to either Martha or Fanning Jones, but conv eye 


ed the land in dispute for the purposes mentioned in the 
deed, in execution of his agreement with Bustin, by 
which he felt himself morally bound. The defendant 


claimed under an execution sale of Grant’s property. If | 


these facts made Grani’s deed to Whitaker fraudulent, 
then the verdict was to be set aside, and a nonsuit en- 
tered—otherwise. judgment was to be rendered for the 
plaintiff. His Honor being of opinion for the plaintiff, 
juegment was entered upon the verdiet, and the defen- 
dant appealed. 

Gaston and Devereux, for the defendant. 

Badger. contra. 


RerrFin, Judge.—The principal question is, whether | 


the deed from Grant is void against his creditors, as being 
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in reference to this tract of land, voluntary ; for if it be Dze. 1832. 


gratuitous, it is of course fraudulent. ‘The morality of 
the case is certainly with the plaintiff. and has been so 
admitted, for no imputation of actual fraud is made. 

I think the deed may be supported upon the ground of 
a valuable consideration. Bustin had a resulting trust 
in the estates, after the satisfaction of Grant's claims, 
which was of value, as is proved by the proceeds of the 
ultimate sales being more than suflicient to satisfy those 
claims. Grant and he treat for that interest, and if the 
former had agreed then to pay Bustin a certain sum for 
it, the promise would have been obligatory, although it 
formes part of the agreement that Grant shoulétake his 


: title under a sale by the trustee, and upon that sale, the 


estates were bought at a sum less than Grant’s demands. 


~ After such a contract, Bustin would have no interest to 


make him look out for purchasers, or to endeavor to raise 
the money himself, and it would be a complete fraud on 


~ him, did it not bind Grant. It is the same thing as agree- 


ing to pay Bustin a price, for Grant, as the agent of ano- 
ther creditor, to agree that the value of the resulting in- 
terest, to be ascertained by a re-sale, should be applied 


_in discharge of the debt of that creditor, whose agent he 
_ was. It seems to me, that the questionis a plain one, 


hen viewed in this light, and that it is only embarrassed 
y considering the conveyance to Grant by the trustee, 
as the only evidence of the contract of purchase. Where- 
as, that is only. the mode of executing the contract and 
getting the title into Grant. _ It might create a diilicuity 
in pro ving the real contract, if it were denied upon a bill 
founded on it ; but ifit were admitted by the defendant, I 
think acourt ofequity would certainly establish it asa sale 


| ° of the resulting trust of Busting and upon a question of 
» fraud, the objection to receiving parol evidence does not 


arise, when the party bound by the agreement has acted on 
‘itin good faith. I conceive that Gran/ in his own right, 
agreed to give the true value of the estates for them, 
though at the sale then to be had, he migit bid them off 
for ies»; and as agent, he agreed to receive as payment 
to the Jones’ the. exvess uf the value above his uwn 


aa 
Jones 
v. 
Ruri. 
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| original debt. is not the latter entitled to credit for the 
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claims. It is like a purchase froma defendant in exe- 
cution at a certain price, with a further agreement. that. 
in otder to complete the title, and make it good against. 4 
other execution creditors, the sheriff’s sale shall take” — 
place, andthe purchaser buy at it. 

Suppose in this case, that Jones sued Bustin on the 










value of the estate conveyed to Jones? And ifso much of 
Jones’ debt be discharged by the conveyance, how is it 
voluntary? The case of Williams v. Howard, (3 Mur.74,) 
is much like this, as between Grant and Bustin, and if 
Grant was bound to Bustin, it is the same, as a conside-~ — 
ration fortlie deed, as if he was bound to Jones ; ‘saps he 3 
I think there was an obligation to both. ~ | 
‘The conveyance of all the estates being to the’ same a 
trustee, from whom the consideration mentioned ‘it the 
beginning of the deed moved, that consideration extends 
to the whole, especially, when the words “‘ also I further 
convey” connected with the grant of this tract,are taken in. 
The objection to the probate has been abandoned in 
the argument, and therefore, upon the whole case, I =“ 
the judgment must be aftirmed. 


Per CurtaM.—JUDGMENT AFFIRMED. 
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Cyrus Stowe & Jonn WHITTIER 
UU. 
Tue Bank or Care Fear. 


In an action by the holders of a bill of exchange, against a bank fornot. s 
giving the drawer notice of a non-payment by the acceptor, the fact a” 


of the drawer’s insolvency, may be estimatgtthg. the jury, in assessing | 
the amount of damages. 


AssuMPsiT, and upon the general issue _— the 
case was as follows: 

The plaintiffs had a bill of exchange drawn by a person 
resident in Wilmington, upon a house in Fayetteville, 
which they sent to the Branch Bank of Cape Fear at the 


a 
a 
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latter place. for collection. At the time the bill was 
due, the parties te it were insolvent, and the office at 
Fayetteville neglected to notify the drawer of its non- 
payment. 

They plaintiffs insisted that they had a right to re- 
cover the amount of the bill; but his Honor, Judge 
Norwoop, informed the jury, that in estimating the 
damages, of the plaintiffs, they ought to take into con- 
sideration the insolvency uf the parties to it. 

A verdict was returned for the plaintiffs with nominal 
damages, and they appealed. 

e | Gaston, for the plaintiffs, cited Smedes v. Bank of Utica, 
: x a A. 372.) Chitty on Bills, pages oe & 287. 
. a adger, contra. 


Dawie1, Judge.—The plaintiffs left with the bank a 
bill of exchange, for collection when it should become 
’ due, and if it should not be paid at maturity, to notify the 
drawer thereof. This action is brought to recover da- 
mages for a breach of promise, in neglecting to demand 
pay ment, and giving uotice of non-payment to the drawer; 
by means of which neglect, the latter was discharged 
from his liability. There is no doubt but that the bank is 
diable to the plaintiffs as any other agent or bailee would 

ave been, but it is liable in no other way. The plain- 

iffs are entitled to recover such damages as they have 
sustained by the defendant’s breach of promise. The 
amount of the bill of exchange, is not the criterion to 
govern the jury in assessing them. unless it appears 
that the plaintiffs had lost that amount of money. by 
the misconduct of the defendant. The evidence, that 
the drawer was insolvent. was proper to be left to the 
_ jury. If it was probable that the drawer would again 
become solvent, by any chances or means whatever. the 
plaintiffs should have offered such testimony to the jury 
for the purpose of enhancing the damages. I think 
the judge was correct in his charge, and the case 
was properly decided. The judgment below must be 
affirmed. 


Vou. HI. 52 
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to be done. It is the ordinary case of an agency under- 
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Rurrin, Judge.—There being. no special contract 
proved, it must be taken to be such an one as the law, 
from the circumstances, which seems reasons %@ 

to be, to pay to the plaintiffs the loss arising from 
failure -of the defendant to perform any act agreed 


taken, and the actual damage is the measure common 
to this and other cases. Policy requires a different rule 
in certain cases of public employments, because of the 
opportunities on the one part for the concealment of the 
misfeasance, and the difficulty of obtaining proof of the 
actual fact, qn the other. Hence arises the liability of 
carriers nce the statute gives debt agains 
sheriff fi escape. But those reasons do not 
to an undertaking of this sort. It may be more. a 
ordinarily difficult for the jury to ascertain the loss, Ut’ 
that does not authorise the court arbitrarily to fixitin 
cases at the greatest possible amount. And the difficulty 
here is not greater than in many other cases of like 
agencies; as, if an attorney neglect to suejan insolvent 
party to a note. Itis not like the contract of an endorser 
or drawer of a bill ; that is, to pay the debt if notice be 
given ; if no notice, he pays nothing. Buti believe this. ; 
has not been applied beyond the parties ; and.as, to themyy — 

it is founded on the special agreement. No precedent off — 
such an action, has been cited or found by the court, — ; 
we cannot make one without altering what has been ge- Ao 
nerally considered the established law of principal and 
agent. Ifthe bank be liable at all, we think the Supe- 

rior Court adopted the proper rule for assessing the da- 
mages, and the judgment is affirmed. 


Per CurtaM.—JUDGMENT AFFIRMED 
. > 
a ° 


LivrincstTon Ispexn v. , SALATHTRE: Sroxe. 















Where judgment Rrendered i in the court below upon @ @ase agreed, 
which is defectively stated, it will be reversed upon appeal. . 
ee 


This was an action on the case against the defendant, 
as sherilf of Stokes, for making a false return to an exe- 
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“an 


cution which issued at the instance of the plaintiff. against ze. 1832, 


tained no entry of any pleas by the defendant. 


one W.H.S. The record certified to this court, con- “~~~” 


Hatca 
». 


On the Fall Circuit of 1831, a case agreed was sub- T#omrsom. 


| mitted to Dantex. Judge. who gave judgment for the 
defendant, and the plaintiff appealed. It is not thought ~ 


to be necessary to state the facts set forth in the case. 
No counsel] appeared for either party. 


Dante, Judge.—The case agreed by the parties, is so 
imperfectly made up, that we deem it impreper to give an 


> opinion upon the points made init. If we should come to 


clusion, that the plaintiff was entitled to'a judg- 
, the case states no sum for which it should beentered. 


We cannot say, that the slave concerning whom it is 


eged the defendant made a false return, is worth the 
n claimed by the plaintiff. There is no verdict of the 


; jury—no sum of money agreed by the parties that the 
~ judgment should be entered up for, in case the plaintiff 


should be entitled to recover. The case is imperfect in 
another respect ; it states that Siults and Hauser con- 


» tracted with Wm. H. Sheppard, for the slave in the county 
“4 of Surry, but does not state whether the contract was 


then executed, by a delivery of the slave, or whether 
there was a bill of sale given in Surry, or whether the 
contract was barely executory. For these defects, we 


_ think the judgment should be reversed, and the case re- 


manded. 
Per Cur1aM.—JUDGMENT REVERSED. 


18 @ Ge 


Den ex dem. Tureza Hatcn v. Henry W. THompson, 


A deed to the children of A, reserving to him the use and benefit of 
the land, vests in him as estate for life. 


= 


This was an EzsEcTMENT, on the several demises of 
five persons as tenants in common. tried on the last cir- 
cuit, before SrraneE, Judge, at Onslow. 





i 
} 


° 








awe ed title. but the plaintiff declared for one hundied and this 


A oe a | 
Trostiet. ac of which one Abner Battle and three others, had been _ 
“tenants incommon. The plaintiff attempted to prove. a 


” 44 gifted land shall return to her whole blooded brothers: by 





CASES AnGUED AND DETERMINED IN THE 


Tt did not appear how all the lessors of the plaintiff claim» 

















acres of land, part of a tract of six hundred and forty — 


‘y partition between Battle and his co-tenants, but failed. — 
Battle devised his land to his wife for life, with a remain- 
der tohis daughter Susannah, who married one Lo! Him- 
phreys. Humphreys and wife, in the year 1808, executed 
the peeve deed to their daughter hit one of pnd 

plaintiff: "2 


“To sat &c. know ye, that we, Lot Hamid a 
“and Sis ‘his wife, for and in consideration ofthe” 4 

“ love, ill and affection which we have and dobeat® 
“¢ towards our loving daughter Thirza, have given @ 
‘« granted to the heirs of her body, on the terms het 
‘‘ after particularly described, a certain tract of Tant 
‘¢ which &c. (setting out the above devises and descent#] 
és ste ant gram of the land) ; and by these presents "a 
* do and grant freely, the above described and de- 

66 land, containing one hundred and thirty acres, _ 

‘¢ to the said Thirxa’s body heirs ; reserving particulary}: 
‘¢ the use and benefit of said gifted land, to Said Thirxa, 
‘¢ discretionary in herself, whether or not,. during her 
‘¢ natural life; but should said Thirza Humphreys die, 
‘< without leaving living heirs of her body, then the above 


‘¢ and si ~ 


The defendant objected, that Thirza Humphreys. took 
nothing under this deed ; but if she did, then he objécted _ 7 
that as she had not declared as a tenant in common, with. .| 
the other co-tenants of Abner Battle, and as the d £ fe 
vered land held by him in common with others, ly Sa 
acquired by the deed a right to Abtier’s undivided in he 
in the land described inthe declaration, an@® could not sk 
therefore exc lease whith would enable her lessdt’ he 
to maintain this action. His Honor however, thought that’ st 
thedeed from Humphreys and wife to Thirxa, took effect le 
as a covenant, toystand 5 seised for her use either forlife, at 
or in fee ; and that it enabled her to make a lease of the be 
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" one hundred and thirty acres,which would be good against 
all the world but her co-tenants. 

















——— -  - 
wl . 


J. H. Bryan, for the defendant. 
Gaston, contra. 


_ Danret, Judge.—Whether the deed accompanying 
the case, is good as a covenant to stand seised, is the 

_ first questionto,.be determined. Uses may be raised 
_ upon what is called a good considerationywhich is that 
F of blood or marriage. .. Conveyances raising. uses. upon 
a good consideration, are termed coyenants to stand 
_ seised.. The consideration of blood, causes the ration 
Aofthe conveyance. The words covenant to stand séised, 
are therefore, not essential to its validity. A convey- 
nee in the form of, but void as a grant. feoffment, or re- 
se, may still take effect as a covenant to stand seised. 

, the consideration appear, though it be not par- 
ticularly expressed, yet it is sufficient to raise a use 

_ Therefore, if a man covenant to stand seised to the 
@ use of his wife, son, or cousin, without saying in 
/* consideration of the natural love which he bears :o- 
“wards them, the covenant will raise the use. (Mil- 
boun v. Simpson, 2 Wils. 22. Bedell’s case, 7 (Co. 40. 2 
Saun. 80, 81.) A feme covert, can stand seised to a use. 
(1 Squn. 56.) in the case before us, Humphreys and 
wife in the d express the consideration to be, for the 
love ‘and good will which they had for their daughter, 
Thirza Hatch. This consideration raised a use to her 
t-least for life, by that part of the conveyance which 
follows, “regerving particularly the use and benefit of 
said gifted lands, to the said Thirxa, discretionary in 
herself, whether or not, during her natural life: but 
should said Dhirxa die, withoutdeaving living heirs ot 
her body, then, the above lands to retatn,” &. The 
statute of uses executed the possession to the use. and the 
legal estate is as extensive as the use. Itis unnecessary 
at present, to determine whether the conveyance would 
be a good covenant to stand seised to the use of Thirza 








A verdict was returned for the plaintiff, and the defen-.” 


418 


Dec. 1832, 
— ww 
' Berg’ 


ic fom 


dant appealed. at Ee tea 


— 


A consideration 
of blood « ppear- 
ing upona deed, 
inoperative as a 
bargain and sale, 
will make it e- 
nure as a cove- 
nant to stand 
seized. 





ein” CASES ARGUED AND DETERMINED IW THE 


Dee. 1639. Tt did not appear sow al} the lessors of the plaintiff claim= 
“tan ed title. but the plaintiff declared for one hundred and thirs — 
=e. ty acres of land, part of a tract of six hundred and forty ~~ 
Troumox. res of which one Abner Battle and three others, had been _ 
"tenants incommon. The plaintiff attempted to prove. ay | 
“Spartition between Battle and his co-tenants, but failed. 9 
Battle devised his land to his wife for life, with a remain- 
der tohis daughter Susannah, who married one Lo! Him- 
phreys. Humphreys and wife, in the year 1808, executed 
the eae deed to their daughter Thigaes one of ped 

Plaintifr: e 


“To le, &c. know ye, that we, ret Bough > a 
“ and ‘his wife, for and in consideration ofthe # 
“* love, ill and affection which we have and dobeat” 

“ towards our loving daughter Thirza, have given. and. 
‘¢ granted to the heirs of her body, on the terms het 
‘‘ after particularly described, a certain tract of Ti 
** which &c. (setting out the above devises and desce 


. i gi ant gram of the land) ; and by these presents’ 























‘* do-gi¥e and grant freely, the above described and de- 
66 land, containing one hundred and thirty acres; 
<< to the said Thirxa’s body heirs ; reserving particulary} 
‘¢ the use and benefit of said gifted land, to Baid Thirxa> 
<‘ discretionary in herself, whether or not, during her 
<‘ natural life; but should said Thirza Humphreys die, 
‘< without leaving living heirs of her body, then the above 
" “ gifted land shall return to her whole Blooded bretinets 
“< and si » 
The defendant objected, that Thirza Humphreys took 
nothing under this deed ; but if she did, then he ise 
that as she had not declared as a tenant in common, w 


ae py ao ae ae 


— 
= 


the other co-tenants of Jbner Battle, and as the deeds fo 
vered land held by him in common | others, 8a 
acquired by the deed a popes flo to $ undivided i in he 
in the land described inthe declaration, “could nét. sh 
) therefore exc a lease whith would er her lessdr’ he 
| to maintain this action. His Honor however, ope that st 


thedeed from Humphreys and wife to Thi 
as a covenant, toystaind : seised for her use ee ort 


or in fee ; and that it enabled her to make a lease of the 
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one hundred and thirty acres,which would be good against Dre. 1852, 



















‘ . all the world but her co-tenants. nO Red 
y | A verdict was returned for the plaintiff, and the defen-.. oe cx § 
4 § dantappealed. , |, Taoumer. 
2. J. H. Bryan, for the defendant. a 

- Gaston, contra. 


' Danzer, Judge.—Whether the deed accompanying 
the case, is good as a covenant to stand seised, is the 
first question to..be determined. Uses may be raised 
® upon what is called a good considerationswhich is that 
= ' of blood or marriage. .  Conveyances raising uses. upon 
® a good consideration, are termed covenants to. stand 
~ seised.. The consideration of blood, causes the operation 
ofthe conveyance. The words covenant to stand seised, 
therefore, not essential to its validity. A convey- A consideration 
nce in the form of, but void as a grant. feoffment, or re- a conledech 
se, may still take effect as a covenant to stand seised. a Sr sete cg 
the consideration appear, though it be not par- will’: oat we it rs 
ticularly expressed, yet it is sufficient to raise a use 2UTe a5 # cove- 
Therefore, if a man covenant to stand seised to the a — 
‘use of his wife, son, or cousin, without saying in 
’’ consideration of the natural love which he bears :o- 
‘wards them, the covenant will raise the use. (Mil- 
boun v. Simpson, 2 Wils. 22. Bedeil’s case. 7 Co. 40. 2 
Saun. 80, 81.) A feme covert, can stand seised to a use. 
(1 Squn. 56.) Hn the case before us, Humphreys and 
wife in the d express the consideration to be, for the 
love and good will which they had for their daughter, 
Thirga Hatch. This consideration raised a use to her 
Atleast for life, by that part of the conveyance which 
follows, “reserving particularly the use and benefit of 
said gifted lands, to the said Thirza, discretionary in 
herself, whether or not, during her natural life: but 
should said Thirxa die, withoutdeaving living heirs ot 
her body, then, the above lands to return,” &c. The 
statute of uses executed the possession to the use. and the 
legal estate is as exteysive as the use. Itis unnecessary 
at present, to determine whether the conveyance would 
be a good covenant to stand seised-to the use of Thirxa 
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Dac. 1852. in fee tail, chick the act of 1784, (Rev..c. 204,) would ' 
~ Te be con into a fee-simple. “As to the second 

ue stion, we ave always understood, that one tenant in 
May bring an ejectment, declaring upon a several 
tlie whole tract of land. a recover possession _ 


pe wny F of such an wien portion of it, ‘as he proved title toy 


































joint estate, ane on the trial. er the lessor of the plaintiff had been a 
—" Pro seven years adverse possession of the one h es 
and thirty acres, under the deed from Humphreys and - 
wife, so ag to ripen her possession into a good title tothe . 


whole ty Aland, does not appear ¢ but from»what 


he case, she i tled to recover ‘the’ 
tl at ot amare thirty. 
mentioned in the declaration, and forth: 
igment below is affirmed. Sai ca ae 
Per Cur1aM.—JUDGMENT AFFIRMEDE. 
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Dawes dem. W11114M G. Maoon *°. Some Daren: a 


Where the'< owner of land agreed that A should c 
life, or as long as he pleased, with a restriction 
Held by Henpenson, C. J. and Daniez, J. that 
was created, and that the estate might be — by either 
by Rurrry, J. that no estate vested in A. 


snr da tried on the Fall ol 1831, before 





“eb 





Mart ge, at Bertie. 

The plaintiff claimed under a judgment and execu 
against the heirs of one William Maer, and having Atel ae 
out his case, the defendant produced and pgp theses FZ ha 








lowing deed: & @ 2; 5 a 
“ Articles of agreement entered into between William snd. me 

s “* John Drizzl-, both of, &c. witnesseth: that the sa “Maer. 
** does agree’on his part, e said Drizzle ter Occupy; © it, 


“ a certain low grounds, (then followed a deseription of he: we 
‘‘ land,) being the field he, the said, Diagn bet now im possession 63 


hig natural life, or so lon 
it himself, and no longer. ~ Eudes of nore ome “t, the 


Drizzl. does 08 his ici. to codhe and get under cunitatiou © fac 
. pr aeenrate a een ee au 
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“ the said /Jrizzleshould at any time hereafter, 
« himself, that he have no right to rent, 
# whatever, put it in possession of any other person, — but at th 











“, Maer, or in case of hi to his estate. 
* 00 day of December, A. D. 1813. 


1E Pe 
| = deahesi 
of about ten. acres _ 
















- His Honor instructed the jury, that the obifcslion 
mluced by the defendant was, upon its face, voluntary; 
that a valuable consideration purported either a present 
or futare adv ge to the grantor, or sent orfuture 
loss to the pis. that thei instramoallina er which the 

lefendant claimed, purported neither ; that the stipula- 
ion that the defendant should clear land, * if tal 
; moog obligation upon him, but left it simply as 

matter of choice, whether he should or should not dar 
nore lan 

“The jury tes a verdict for the plaintiff, and the 
‘defendant ap 







> ase, for tl dant. ‘ae 
Tredéll and Hogg, contra. . 

lee Ma . Judge.—The defendant contends, that he 

ws Ifthe deed can be con as a feof- 

rd. 


ee _ sh bysyirtue of the x. executed by 
ont on law, and the defendant entered under 
it, yet i thal eeaa 0 livery of seisin made to him, he 

ne | Wouldonty be tenant at will. “(Lit. $.-70.-1 Thomas’ Goke 

sal 

| Ff the defendant was then in Possession, coupled: with the 

\ | fact. that the deed is subscribed “by Witnesses, would 

authorise am inference, (which I think it does not.) 





{1b cnrniny cn anit isan y bth pan that if Dee ae 


_ @time of so@eclining toiiige it himself, it shall return to him the aid 
tap Hp witmese whereof, ae eae I 


637.) If the declaration on’ the: face of the dedi, that 
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ne also. a ‘ ; C : 
sc is made to have and to | . 
at must be’at the wilh of ea? ‘aie 


ole 637.) The defendant had a righ a 























his tenancy whenever he ayers a? R 
, was tenant at will of the lar 
parol lease, before the date of the deed, hy 
ration was paid, or intended to be ane and 1s 
clared, the deed operating as a releas it Wi 
the estate, so as to give a life estate to the d : 
release for life on such an interest, would h 
tute quia emptores, only raise a use te-Wifite: b 
manneras would a feofment without considérat “ol 
"2 Atk. 148,°2 Doug. 7 las 
Yt, manner have the possessie 1 
the statute of uses. So in whatever light ut - i 
viewed, the defendant could hold only as uti 
The death of Mager put an end t , 
the land was torbe sold" ail 
deed would not have at 
a ma by 1 
. . ‘ 
the 





% +P \ i -_ =... s , 

. ad ‘ P bat 7 eye 
Henvensony Chief-Justice.—An estate at will, isan | Edg 
estate at the will of either party, andif at the willofone, | Pela 
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it must be at the will of both. ‘There can be no such 
estate as one at the will of one party only. In this case, 
the fact that Drizzle was authorised to put an end to his 
tenancy whenever he pleased, conferred the same right 
on Maer, and Mear’s will was determined when his estate 
was sold, for he had no longer a will on the subject. It 
appears to bea hard case, but it was the defendant’s folly 
or misfortune to make such a contract. I am instructed 
by Judge Rurrin te say, that he concurs in the opinion 
principally because he thinks the writing a mere personal 
contract, not attaching to the land, or passing, or inten- 
ded to pass an estate in it, but resting entirely in con- 
tract. 
Per Cur1sM.—JUDGMENT AFFIRMED. 
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Ricuarp Harrison, Chairman, §c. on the relation of 
Barnes & Enos AmMason, 
v. 
Lamon Warp & JonaTuan EL tts. 


Where the same person is administrator, and also guardian of the next of 
kin, his returning an account of his administration, and acknowledg- 

_ ing a balance due his ward, is not a performance of the condition of 
his administration bond. But it is otherwise if the money to pay the 
balance, is identified, and retained by the guardian, as the property 
- of the ward. 

In such a case are the bonds cumulative. Qu! 


Dest, upon a bond executed by the defendants, as 
sureties of Elisha Amason, on his taking out letters of 
alministration upon the estate of Woodward Amason. 

After oyer, the defendants pleaded several pleas, and 
amongst them, performance of the condition of the bond, 
by the administrator. 

On the trial, before Swan, Judge, at Edgecomb, on 
the Fall Circuit of 1831, the defendants relied upon the 
following facts in support of their plea: 

} At November sessions 1821, of the County Court of 

Edgecomb, Elisha Amason was appointed guardian of the 
relators, and of their brother Woodward, the intestate» 


| Vox, III. 53 


417 
Dac. 1832. 


Harrisox 
v. 
Waanp et al 
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Dec, 1832, 
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Hanarsox 


v. 
OW amp et al. 


CASES ARGUED AND DETERMINED IN THE 


and gave the usual bond, with sufficient sureties. The 
intestate, Woodward, died in 1825, and at February ses- 
sions 1826, letters of administration upon his estate, is- 
sued to Elisha Amason, who then gave the bond upon 
which the action was brought. At November sessions 
1828, Elisha Amason returned an account current.as ad- 
aninistrator of Woodward, which showed a balance duc 
the relators, who were his next of kin, and which was 
‘claimed in tris action. At February sessions 1828, 
Elisha &mason renewed his bonds as guardian of the re- 
Jators, and gave sureties who were then, and at the time 
of the trial, insolvent. 

Upon these facts, his Henor ruled, that the guardian 
and administration bonds were cumulative securities for 
the benefit of the relators, and that they had a right te 
elect on which of them to sue ; and that if the bonds were 
not cumulative securities for the relators, they had, upon 
tthe facts in evidence, a right te recover upon the ad- 
aninistration bond. 

Verdict for the plaintiff, and appeal by the defendants. 

‘The Altorney General for the defendants. 

Hogg and Mordecai, contra. 


Hexverson, Chief-Justice, after stating the case as 
above, proceeded: ‘The bond is in the proper and usual 
form of an administration bond. The defendants rely 
on the fact, that the conditions of the bond were per- 
formed by the admini«‘rator’s rendering an account cur- 
rent as above ‘stated, he being then also the guardian of 
the relators ; that is, that the money acknowledged to 
be due to the relators in that account, by its rendition, 
ipso facto, passed from the possession of Elisha as the 
administrator of Weodward, and vested in him as the 
Suardian of the relators, Had this been specific pro- 
perty, and in the actual possession of Elisha, his pos- 
‘s¢ssion more than two years after his appointment as 
administrator, would unquestionably, according to the 


The cae of Case of Clancy v. Dickey, (2 Hawks 497,) have been 
Clancy Dickeyag guardian, and would so far, have been a per- 


(1 Hawks 497) ’ 


approved, 


formance of one of the conditions of his administration 
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bond, viz: a payment or delivery to the persons entitled. 
I presume the-rule to be a sound one, that when a person 
has two or mere capacities in which to take and hold, 
and takes and holds, without a declaration in. which ca- 
pacity he does 80, it shall be taken that he holds in that 
capacity in which he ought of right to take and hold. He 
takes in the one capacity or the other, not in both; it is 
therefore reasonable that he should hold in the rightful 
capacity, and so in the absence of preof to the contrary, 
the law presumes. But this rule cannot apply to money 
not identified or separated from other money, by putting 
a mark upon it, as in the case before us, where it was 
not made the ward’s moncy; until this is done, the- cone 
dition of the bond is not performed. In this case, it 
remains a mere debt or duty, owing to the relators,. 
and that it should be paid to them, or some person 
for them, was the object of taking the bond now in suit. 
Whetlrer the admission upon the record, made by the ad- 
ministrator, amounts to enough to charge the sureties to 
the guardian bond, it is unnecessary to decide. If they are 
eharged, it will not be by proof of any fact, but by the 
admission of one, who is charged upon that admission bx 
an estoppel, without regard to the actual state of the: 
facts. As for instance, they would be charged in the 
present case, without proof that the guardian had soe-much: 
money of the estate of the intestate in. his hands.. On no. 
other state of facts, either actual or by estoppel, can the 

sureties of the guardian be charged. ‘The estoppels of 
Elisha Amason do not affect the relators, they may insist on 

new rights arising on the actual facts, net on those which 

ethers are concluded from denying: It will be under- 
stood that I give no opinion whether the guardian bond 
is, or is not cumulative. 

Pex CurtaAM.—JUDGMENT AFFIRMED. 
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Where an actis. 
rightful in one 
capacity, and 
wrongful in 
another,without 
proof to the con- 
trary, it is takens 
to he in the firsk 
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Ricuarp YarsorovucH v. STEPHEN Monpar. 


Two parties may adopt the same seal, and in that event, it is the deed 
of both, otherwise, it is the deed of one and the simple contract of 
the other. But the question whether both parties adopted the seal, 
is one for the jury, not for the judge. 


After the new trial granted in this cause, at December 
term 1830, (ante 2 vol. page 493,) it came on to be tried 
again at Person, on the last Spring Circuit, before 
Srrance, Judge, when the action was in assuMPsIT, 
and upon the objection of the defendant, that the contract 
of apprenticeship was ander seal, and that pesT was 
the proper action, the testimony was, that the brother of 
the plaintiff wrote the contract, and at the bottom of it 
made a scrawl, and wrote the word seal within it; that 


immediately afterwards, by the directions of both the 


parties, he signed their names to the contract, putting 
phe name of the plaintiff opposite to the scrawl, but he did 
not make another scrawl, nor add any thing purporting 
to be a seal, opposite to that of the defendant. 

Upon this testimony, his Honor ruled the contract to 
be the deed of the defendant, and thereupon the plaintiff 
submitted to a nonsuit and appealed. 

Winston and W. 4. Graham, for the plaintiff. 

- No counsel appeared for the defendant. 


DanieL, Judge.—The law permits two or more ob- 
ligors to adopt one seal, and it will be the deed of both 
of them. (Ball v. Duusterville,4 Term 313. 1 Starkie 
$32. 2 Thomas’ Coke 254.) If the plaintiff sealed the 
instrument and delivered it, then it became his deed, but 
if the defendant signed the same instrument and did not 
seal it himself, nor adopt the seal of the plaintiff, then 
the instrument as to him, would not be a deed, but a sim- 
ple contract in writing, and assumpsit would be the pro- 
per action to be brought on it. Evidence was introduced 
as to that point, and it was a proper question for 
the jury, whether the defendant intended to adopt the 
seal thus affixed, and did adopt it as his seal or not; 
if he did, then it was his deed ; if he did not, then it was 
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his simplecontract, and the action was properly brought. Drc. 1632. 
The judge decided both the Jaw and the fact ; -heshould “VY \ 
have left it to the jury to determine whether the defen- mt ; 
dant intended to adopt the seal and did adopt it, for these McKurerr. | | 
were questions of fact. Whether the scrawl affixed was 
in this state a seal, certainly was a question of law 
to be determined by the Court ; but. whether the defen- 
dant placed it there, or adopted it as his seal, if. placed 
there by the plaintiff, or any other person, were questions ; | 
for the jury. We think the judgment should be re- | 
versed. 

Per CuriaM.—JUDGMENT REVERSED. 


8 @ Ctr \ 


Tueoruitvs Faxxs et al Ex’r. of Ropert Simonton 
UV. | 
James McKwieurt. 





Where A owed B, and made him s payment taking his scknowledg- 
ment with a promise to refund, in case the payment exceeded the 
amount due, and upon a reference, the arbitrator found that B was 
overpaid: it was held, in an action upon the acknowledgment, that | 
the statr:te of limitations did not begin to run until the award was made. 

Is a submission to arbitration a waiver of the statute of limitations. Qu? j 


AssuMPSIT, upon the following accountable receipt : i 
“ Received of Robert Simonton, executor of Jumes Heart, $953 24 | 
“which I have received as an heir of James Heart, and if it is too much, ' 
“T am to return the balance. { 
JAMES McKNIGHT.” 
Plea—The statute of limitations. | 
On the trial, before Danrex, Judge, at Iredell, on the 
Fall Circuit of 1831, the defendant having made out a | 
prima facie case, in support of his plea ; the plaintiffs to 
rebut the defence, proved, that a petition was pending inthe | 
County Court of Iredell against Simonton, by the next of 
kin of James Heart ; that in the year 1828, it was agreed 
between the plaintiffs and the next of kin, of whom the 
defendant was one, that the suit by petition should be re- 
ferred to an arbitrator, “with power and authority to 
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Dre. 1632. ¢allow the said executors, (the plaintiffs) such credits. 

ein: A “‘ for all receipts in their hands, which, in his opinion, 

v. “they would be allowed by law or equity ;” that in pur- 

MeKmeur- suance of this submission, the arbitrator by his award, 

found that the defendant had been overpaid the sum of 

$905. Judgment was entered according te. the award, 

which was made made within three years of the com- 
mencement of the action. 

His Honor instructed the jury, that the submission and 
award prevented the defendant from availing himself of 
the statute of limitations, and a verdict being returned 
for the plaintiffs, the defendant appealed. 

Badger, for the Defendant. 

Gaston, conira. 


Henpverson, Chief-Justice.—The receipt given by 


the defendant to Simonton, contains a promise to ac- 
ceunt with him, if the sum received by the defendant ex- 
ceeded that due by Simonton. We will leave out of the 
question what would be the effect of a long delay on the 
part of Simonton, and his then by his own motion without 
the co-operation of the defendant, fixing “the amount of 
these claims, and demanding the balance according to the 
terms of the receipt. I say itis unnecessary to examine 
such a case with respect to the statute of limitations, for 
this is a very different one. So far from the adjustment 
of those claims, and the proof of the fact that they fall 
short of the defendant’s accountable receipt, being the 
sole act of Simonton or his executors, they were forced 
on his executors by the active agency of the defendant, 
who was a plaintiff in the petition foran adjustment of 
the-accounts, and brings to view by his act, the fact 
which shews conclusively the amount of his claim on 

Heart’s estate, viz : by an award of an arbitrator of his 

own choosing, according to which, a judgment was en- 
tered in the suit, wherein the defendant was one of the 

plaintiffs, and the present plaintiff’ were defendants ; 

which judgment stands in full form. After this, can 

the defendant say that a cause of action did not accrue 
upon that receipt within threc years next before the 
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‘bringing of the action, when it was brought within 
a few months after the confirmation of the award? 
I disregard all that was said about the effects of agree- 
ing to submit, wpon Heart’s estate, to arbitration. It 
is sufficient to state, that im this case there is a pro- 
mise to pay, should the sum mentioned in the receipt 
exeeed the defendant’s interest in that estate, and 
that has been ascertained by the defendant. When it 
was thus ascertained, the present cause of action arose. 


Per CurIAM.—JUDGMENT AFFIRMED. 
at ® @ Games 


Joun Wave v. Joun OpENEAL. 
‘The records of a court cannot be explained by parol testimony. 


This was an action of pent, upen the act of 1774, 
(Rev. c.,105,) directing the duty of sheriffs with respect 
to insolvent taxables, and imposing a penalty of £20 for 
collecting taxes of one whom the sheriff has returned an 
insolvent. 

The cause was tried before Martin, Jadge, at Rock- 
ingham,on the last circuit ; when, upon nil debet pleaded, 
the clerk of the County Court produced a list of the insol- 
vent taxables in the hand writing of the defendant, theshe- 
' viffof Rockingham,in which was the name of the plaintiff. 
The list was endorsed “ allowed,” and the clerk swore 
that no other order was ever made by the County Court 
concerning the insolvents of that year,and that the defen- 
dant had settled the county taxes by that list. The defen- 
dant objected to the clerk’s giving any parol evidence, but 
the objection was overruled, and a verdict being returned 
for the plaintiff, the defendant appealed. 

W. A. Graham, for the defendant. 

No counsel appeared for the plaintiff. 


Reurrin, Judge.—The acts 1774 (Rev.c. 105, and 1786, 
(Rev.c.255,8.2,) and all the subsequent statutes providing 















Dac. 1832. 
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for a credit to sheriffs for insolvents, refer to an allowance 


—Y~" ‘to him of them in the first instance by the County Court. 


Wane 
v. 


Opamzat. 


"This was provided for by the two old statutes of 1760, c:2, 
and 1768, c. 6. Down to this time, the sheriff passes 
his list of insolvents.at the treasury, only upon the au- 
thority of the order of his County Court at home, speci- 
fying each insolvent, and the amount of the whole. The 
mischief intended te be remedied by the act of 1774, un- 
der which this action is brought, is that of the sheriff 
collecting, and putting inhis private purse, monies which 
he had not paid, and was not liable to pay, into the trea- 
sury. Unless therefore an order be passed by the court 
which would exonerate the sheriff from accountability 
for these taxes, the case has not arisen in which he incurs 
a penalty for collecting them, because they remain due to 
the public. ‘The order or judgment of the court, is the 
ellicient protection both to him, and the taxables. 

The question is, how this judgment is to be proved. 
Courts of record speak only in their records. They 
preserve written memorials of their proceedings, which 
are exclusively the evidence of those proceedings. If 
they choose to keep minutes, which they understand and 
can act on to their own satisfaction, it is well. If from 
them, they can afterwards undertake to draw out the re- 
cord to perpertuate it to their successors, or to communi- 
cate its contents to another court, I know nothing to 


prevent them, bat the difficulty in their own minds, of . 


being sure they make it, what it was intended originally 
to be. But until the record be so framed, another court 
cannot know more than the words of the minutes in them- 
selves import. ‘The records may be identified by testi- 
mony, but their contents cannot be altered, nor their 
meaning explained by parol. The acts of the court can- 
not thus be established. Here the testimony of the wit- 
ness was indispensable to make out acase. Had he sent 
a transcript under the seal of his office of what was de- 
posited there, nothing could have been made of it. It 
was necessary to prove that the list itself was in the 
hand writing of the defeudant, to shew what it was, aud 
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to explain.what “allowed” meant. The objection taken oe. * 


to the evidence was a good one we think, and ore, 
there must be a trial. . 
PE 1. —J UDGMENT REVERSED. 






* . @Grorce W. MorDEcat v, Joun PaRKER. 


The estate of one who holds in trust for creditors, with a resulting trust 
for the grantor, is not within the act of 1812, (Rev. c. 830, ) subject- 
~~ ing equitable interests to sale by execution 4h. 


This was an action on the cass, in which the plaintiff 
in substance declared, that the defendant being the sheriff 
of Edgecomb, and having in his hands sundry writs of 
fieri facias against one Roderick Amason, intending to in- 
jure the plaintiff, levied the said writs upon a tract of 
land, which had been conveyed by mason to the plaintiff, 
teste of the said executions, when the said Ama- 













‘ae Spring. Gi uit, before DanreL, | 
“produced a.deed of bargain and sale om 
25th day of August, 1829, whereby Roderick ae 
conveyed a tract of land to him in trust, to sap 
giimason’ 3, sureties in'a bond for: $0,000, 
appointed guardian to several i 
this deed, judgments for about $4000 
ing against Amason, executions upon w 
it. These judgments were satisfied by the 
land conveyed to the defendant, together with 
land belonging to Amason, and several of 


priori 

sale of | 
that of 
his s 
mason personal property, ng in value to $947, 
which was sold under executi jadgmentsGgainst 
him, which were subsequent to the deed to thé*plaintiff, 
‘No evidence was o by the plaintifof any injury to 
his cestui que trust, I ea of the 
Vox. Il. P 
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But’ there remained in the possession of © 


bi. 4 
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“ 
> 


o ty guardian bond, to which they were sureties ; neither 
fonpecar 28 thelifleed to the plaintiff impeached by the defendant, 
For the plaintiff it was contended, that he was seised 
Pascr. in feo of the land conveyed to that the defen- 
dant having sold that land igtully, was liable 
to him for the value of the personal property which, he 
had neglected to sell. But his Honor charged the jury, 
that the plaintiffeing a mere trustee, and not showing » 
any special injury to his cestui que trust, was entitled” 
to nominal damages only ; a verdict was returned for thé 
plaintiff with sixpence damages, and he appealed. 
Hogg. for the plaintiff. 
The Attorney General and Gaston, contra. 
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Rorrin, Judge.—Taking the deed to the plaintiff to 
be valid, he is tenant in fee, and a court of law catfhot 
say that his fee is worth less than that of another. The © 
argument for the defendant supposes that an interest re- _ 
mained in the maker of the deed. ‘That is the case where 
there is a pure trust for a debtor, which can be sold 
der execution ; but then the legal title is worth 
and is wholly divested by the sale. It has 

uch a case.as the present, does not come wit 

t of ~~ c. 830,) and the reason that ts , 
were Incompetent to ascertain and va the trusts. . 
That reason applies equally here; and ‘theretoregielle™ 
aintiff was not called on for evidence upon that point. 
iti groun@'is, that we do not at law, see tha 
is a trustee. We cannot take notice how, 
Mfee, nor what he intends to do with it, Hi 





~~ 








At law, atrusee 


ier t- 


for an injury to it, that determines the value of his interest. @Xx- > 
_ estate with nha of the debts intended to be secured by ithe deed, tl 
the interest of OF their non-existence, has a material operation upon the f 
ol ge que question of fraud in the conveyance, and end, b 
they may be entered into. That determines alidity q 
of the deed ; in other; s, whether the grantee is:ten- . 
ant in fee. Admitting him to be so, he is entitledsto re- a 
cover the whole estate, There must — bea new - : 

rial. ' 
- But a new trial wouldinot be pA ted, if the jury had A 
not feund a verdict for the for sixpence damages, 


Se, 
y 
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, which carried the costs. For although the court erred = 
as to the rule of damages, a verdict for the @efendant 




















It was necessary to sell the land upon the plaintiff nally prevail, a 
new trial will be 


tL & Would have stood, because the record shews, that upon ano- — 

‘ ther trial, the defe must have a verdict. Thisac- ?4®=s™. 
tion cannot be maintained for any purpose. Re pane: 
; 


| own shewing, since the chattels were not sufficient. had ted, altho? 
igpthey been applied to this execution. ‘Ro whom would the the j B pagenent 
Sheriff have to account for the surplus, if any? To 4ma- 3. the plain? ben | 
son, and not the plaintiff. he appealed. 
_ But if the chattels had been fully sufficient, it would The yendee of 
have made no difference. . The conveyance was abso- land bound by a 
lutely void to all intents and purposes, as against MF Ngee gl 
the judgment and execution. If one make a fraudulent 4" nent for 4 
deed, his creditor may at law seise the thing conveyed, ing that land ue 
although there may be other property ; because the whole attr ant 
is void as tohim. The creditor cannot indeed go into chattels of the 
equity to clear the title from an alleged fraud, without defendant. 
shewing that it is necessary for his satisfaction ; because 
urt is not to be put into action, if the party can 
id t j without it, and by the ordinary means of legal 
: But where the party can establish the fraud 
law, and thus shew the deed there to be void, he is at 
rty to do’so in the firstinstance. He aks no favors, 
re and stands on his preferable right. Now a conveyance 
after the teste of a fieri facias, is void, upon the ground 
that it is fraudulent. So conclugive is the argumenf 
‘that it is in fraud of the process, that ri be 
heabel against it. The fact establishes the it The ». 
. then, as respects the plaintiff in the exec and ~ 
the , remained to every intent, the estate of Ama- 
gon, the defendant in execution ; and neither he, nor any 
body elaiming under.him, after execution, can allege any 
thing e contrary. If indeed, the defendant in the onion 
execution, (admitting that the land remained his,) could i in the 
that the sheriff had injure him by selling that be- * 4 
fore chattels, he might. But ‘this is personal between 
them. It can injure the regal hts of no other person. 
And here. since it took.all t »perty of both kinds, to 


satisfy the executions, there could be no injury even to 





« & 











428 


CASES ARGUED AND DETERMINED IN THE 


Dee. 1832" the cond ith in the execution. Indeed the sheriff acted 


—v\. in 
Morpecar 


ith, and made only a just use of his lawful au- 
thority. in arranging the property so as to get satisfac- 


Sratext. tion of all the process, as every geod sheriff will ak 


ways do. 
Per Cur1aM.—JUDGMENT REVERSED. 


He OO ¥ 
Den ex dem. G. W. Morpecas v. Samvet SPEeIenT. 


A sale of land, under a f. fa. made after the return day of the writ, but 
before it is returned, is valid—although the sale be not opened on 





‘il 








the return day, and then postponed. 


EJsEcTMENT, tried on the last circuit, before 
woop, Judge, at Pitt. The plaintiff claimed under a 
deed executed by one Roderick Amason, during the term 
of Edgecomb County Court, beginning on the 4th Mon- 
day of August, 1829. The defendant, under an ex 
tion issued from the same court, against Jmason, 
the 4th Monday of August, and returnable the Pe ted 
day of November following, and the only question was, 
whether the defendant’s title was affected by the follow-. 
ing facts: The sheriff of Edgecomb, having the execu- 
tion against mason in his hands, advertised his pro-_ 
perty, together with that of many other persons, for 2 
on the 4th Monday of November, the return day of 

inking that .@mason had money to disch 4 
ex the sheriff did not sell. his property on 
day, but postponed the sale without opening it, to 
day ; the next day, viz “Tuesday, after the retar day, 
the land in dispute was sold, and purchased by a per- 
son under whom the defendant claimed. : 

His Honor charged the jury, that as the anclidP sale 
did not commence on Mosiday, the return day of the writ, 
his authority expired withthat day, and that a sale made 
by him on Tuesday was v 

A verdict was returned for the plaintiff, and the de- 








fendant appealed. ° 
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The Attorney General and. Gaston, for the defendant. Dre. 1832, 
. a) 


Hogg, contra. & Seneetit 


» Rurrin, J udge.—There are two questions in this case Qemmen. 
.. distinct in themselves, though relating to the same sub- 
» ject. The first.is, whether the sale of land under afi. fa. 


z be good, if made on the day after the process is made 


returnable, and before it be returned, and during the 
term of the court to which it is returnable. This is an- The case of La 
swered by the case of Lanier v. Stone, (1 Hawks $29,)- Hawks 329,) ap- 
affirmatively, and we see no reason for being of a dif- Prove? 
ferent opinion. : 
The second is, whether the acts of assembly, directing 













the manner in which sheriffs shall sell lands and slaves, 
lor’s Revisal, c. 1096 & 1153,) do not render such a 
as this void. This we think, is answered negatively * oe 4. 
“by Pope v. Bradley. (3 Hawks 16.) That case is said Hawks 16,) ap- 
not to be in point,. because the sale was opened, and be- P"°°* 
cause the reason for adjourning it, was a good one.— 
Those circumstances were adverted to for the purpose of 
establishing the propriety of the sheriff’s conduct, even 
. haf he been called on to answer in that action ; but not 
as establishing the purchaser’s title. For the Chief- 
Justice plainly says, that on no principle could an irre- 
gularity in the adjournment annul the sale, and he founds 
himself in this, on the act being directory to the sheriff, 
‘And giving a penalty against him. And those are the 
Zrounds of the opinion we entertain. It would be dan- a ating 





5 a to purchaser's, and ruinous to defendan exe- —_— tue mm 
~ gution, to require bidders to see that the sheriff had com- ~—- —_ ae 


“flied with all his duties. It is said however, that this pied with his 
will sales to be made at Other places, besides the duty. 
court-house, as the same section fixes both the place 
and @héiday. The difference is this, a purchaser 
knows, and is bound to take notice, that the sheriff cannot 
sell but at the court-house, and that a sale elsewhere, 
must be void. But the sheriff may sell on Monday, or 
in certain cases, and se certain regulations, he may 
also sell the next day. Now aibidder can no more know 
whether those provisions havé been complied witb, than 
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whether the sale has been duly advertised. We think wt 
indeed. that postponing the sale entirely by proclamation, 
is the same for this purpose, as beginning and then ad- 
journing it. But that respects the remedy against the 
sheriff, and is not the principle which governs this case, g° 
For these reasons, the instructions given in the Superior |” 
Court are deemed erroneous, and the judgment is re- 
versed. 


















Per Cur1saM.—JUDGMENT REVERSED. 
8 @ Ot 


_ Joun E. Woop v. Ricuarp Brownrice Ex’r. 


dig 


Under the act of 1816, (Rev. ¢ 925,) a guardian is not authori 
recover compound interest, unless the ward can demand it of him. ~ 


DeEsrT, upon a bond made by the defendant’s testa- _ 
tor, payable to the plaintiff, as the guardian of a female _ 
infant. The ward married before this action was brought, 
and the only question on the trial was, whether the plaine — 
tiff was entitled to recover compound interest, after "the, 
marriage. Swain, Judge, at Bertie, on the last Spring 
Circuit. ruled he was not, and judgment being entered 
accordingly, he appealed. 

No counsel appeared for the plaintiff. 

Tredell, for the defendant. 


Rourrin, Judge.—The question arises on the constmue: 
tion of the act of 1816, (Rev. c. 925,) and I think the 
cannot be a doubt as to the meaning of the act. ,It d I 
not change the rate of interest by reason ofany ioc I 
as to the rate, expressly introduced into the con 80 as : 
to attach to it through all time and in all hands. ¢ But 1 
it only provides that all guardians may recover compound - 
interest, on bonds payable to them in that capacity. Why? 
Because they are generally liable for such interest— 
when that liability ceases, that is, when the wardship is 
at an end, the interest’ returns to the ordinary legal | 
atandard, because it is then a common debt, and not one . 
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k which the guardian is compelled to make, in the discharge Dec. 1832. 


. of his duty to keep money out. As long as the money is 
. the property of a ward, compound interest accrues, and 
no longer ; for then the late ward, or late guardian may 
get itin. This was said before in the case of Hovks v. 
Sellers, at December term, 1829, and substantially held 
in Ryan v. Blount. (1 Eq. Rep. 382.) 


Per CuriaM.—JUDGMENT AFFIRMED. 
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Joun Moopy v. WiiiraM P. Stock Ton. 


Bail may surrender their principal after a verdict, but before final judg- 
" mient against them. 

w The act authorising such a surrender, necessarily authorises some mode 
of averring it ; it should be by a plea framed so as to enable the 
plaintiff to deny the surrender, and contest the identity of the prin- 
cipal. 


This was a scrre Facts against the defendant, as the 
bail of Joseph W. Stuckton. The defendant pleaded se- 
veFal-pleas which were tried before Dante. Judge, on 
the morning of Wednesday of the Fall term 1831, of Ire- 
dell Superior Court. All the pleas being negatived, 
_ judgment was then rendered for the plaintiff. In the 
~ afternoon of the same day, the defendant brought Joseph 
ee } . Stockton, the principal, into court, and moved to sur- 

a‘ bader him in his discharge. This was oppesed by the 
plaintiff, but his Honor set the judgment aside, and per- 
‘mitted au entry of the surrender to be made. The bail was 
prayed in custody by the plaintiff, without prejudice to 
his rigfit, to insist upon his claim against the defendant. 
Afterwards his Honor gave final judgment in favor of 
the d ant, and the plaintiff appealed. 

Gaston, for the plaintiff. 

Iredell, for the defendant, 


Heyperson, Chief-Justice.—The law which gives te 
the bail the right to surrender the principai before tinal 
judgment, gives necessarily therewith, the meaus of 





a wed 
Moopr 


t. 
StockTox. 
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» making that right effectual, if the surrender be after 
verdict, and before judgment. Although we know of no ve 
such plea, as one between the verdict and judgment, yet 

one must necessarily be allowed, for the verdict concludes. - 





all facts up to it, and if the surrender be at the same 1s 
term in which judgment was rendered, a plea since de 
the last continuance, willnotdo. In this case, the sur- (2 


render was after verdict and before judgment, the court 3 
having set aside the judgment previously entered during 
the same term, as it rightfully could do, having power 
over the records during the whole term. The bail had 
the right to plead it, and properly speaking, should have ti 
pleailed it, to give the plaintiff an opportunity of contro- 
verting both the surrender in that cause, and the iden- 
tity of the principal, which might possibly be 
upon the plea of a surrender. But in this case, 
was no need of a plea, as the plaintiff moved to co! 
the principal, which admitted all that he could deny b 
a replication. It appearing therefore, upon the reco 
that the principal has been surrendered befere final judg- 



















ment in the cause, the judgment must be affirmed, bite Fv 
repeat, it would be more regular to plead the surrenders cl 
Per CuriaM.—JUDGMENT AFFIRMED. © b 

d 1S 

eee 4 
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Den ex dem. Titson B. Dovetass v. Danret SHor 7 
Where a sheriff sells land for the taxes of two years, when he hii 4 : 
rigtit td collect only those due for the last year, the sale is void, a ,* 
his deed vests no title in the purchaser. ‘eaten ie 
” a Ww 

EsectMeEnt, tried on the Fall Circuit of 1831, at tl 
Anson, before Srrance, Judge. fi 
The only question which it is necessary to nt, c 
arose upon the validity of a deed executed by the sheriff F 
of Anson, to the lessor of the plaintiff, whereby it was h 
recited, that the sheriff had sold the land in dispute; to c 
the lessor of the plaintiff, at a public sale made in April I 
1827, for the taxes due in the years 1824 and 1825. , c 
\ 
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P ‘ The jury under the directions of the judge, found a Dre. 1832. 
, verdict for the plaintiff, and the defendant appealed. bt 
Mendenhail, for the defendant, contended, that the she- 0. 
Bs rif had no right to sell for the taxes of 1824, (dct of S898" 
; 1800, Rev. c. 547,) and having sold for those taxes, his 
deed was a nullity, and for this was cited Jones v. Gibson, 
; (” C. Term Rep. 41,) Coltraine v. McCain. (Ante page 
$08.) Six Curpenter’s case. (8 Co. 146, a.) 


Gaston, contra. 


Henverson, Chief-Justice—There are several ques- 
tions made in the cause, which it is not necessary to con- 
sider, as we think the sale is void in tute, and gives no 
title to the purchaser, for want uf power in the sheriff 

_ to sell for the taxes of the year 1824. ‘I'he rule in re- 
gard to the validity of a sheriff’s sale under a (fi. fa. where 
e sells all the land levied on, does not apply ; there the 
urplus of the money, after satisfying the fi. fu. belongs 
to the defendant in the execution. ‘Therefore, if the she- 
riff professes to sell under several fi. fus. and all are 
void: but one, the sale is valid by virtue of the good exe- 
cution, and the surplus of the money, after satistying it, 
belongs to the defendant in the execution, and his title 
is not affected by the misapplication, by the sheriff. of the 
purchase money to the void executions. This is matter 
Ry of adjustment between the sheriff and the defendant in the 
execution, and the purchaser has nothing to do with it. 
_ Et is suilicient that the sheriff had an authority to sell, 
and the valid execution gave him that authority. Buta 
sale for taxes is governed by a different rule; there the 
whole thing is not sold, but the offer or proposition is, 
who will pay the tax demanded, for the least quantity of 
the land. Every cent of tax therefore, demanded, takes 
from thé owner a portion of the land, while the sum over- 
claimed does not go into his pocket, or for his benefit. 
For although as in this case, some of the taxes may be real- 
ly due, he may nut chovuse to have them paid by this sa- 
crifice, and the rule must be general. ‘The quantity of 
land sold was therefore, improperly swelled, and we 
cannot separate and say how much was sold for the taxes, 
Vox. II. 55 
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which the sheriff had a right to collect. and how much 
for those for which he had none. Neither can we settle it 
by the rule of proportion ; for non constat, that there was 
no one present, who, had the proper sum been demanded, 
would not have paid that sum for a much less proportion 
of the land. A variety of causes might thus operate ; a 
by-stander might have money enough to pay the tax 
which ought rightfully to have been demanded, and not 
enough to pay what was actually demanded, or he might 
not choose tv purchase as much of the land. Sales for 
taxes, are sufliciently rigorous by the acts of the legisla- 
ture, without being made more so by construction. I have 
not gone through the acts to shew that the sheriff could 


not, when he sold, include the taxes for the year 1824, 


as it is evident from a slight examination of them. — 
Per CuriaM.—JUDGMENT REVERSED. © 


OD Bee 


Tue Roanoke NavrGation Company 
”. 
Joun H. Green, Ex’r. of Sotomon Green. 


Where a testator in the event of the death of his executor, directed the 
County Court to appoint some person to administer his estate, the 
executor of the first executor, is not the executor of the first testator, 


This was a sctre Factas,. which recited that the 


plaintiffs had obtained a judgment against Solomon Green, # 


as the executor of William Green; that Solomon Green 
was dead, having made a will, whereof he appointed the 
defendant executor, and praying to have execution upon 
that judgment, against the goods of the defendant’s tes- 
tator. s 
Plea—In substance, that although the defendant’s tes- 
tator was the executor of William Green, that the defen- 
dant had never administered any of the chattels of Wil- 
liam, neither was the defendant the executor of William; 
because, that William, by his will, directed the Courtof 
Pleas and Quarter Sessions of the county of : Warren, 
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where he resided at the time of his death, in case of the 
death of Solomon, his executor, before he had fully ad- 
ministered. to appoint some suitable person to take 
charge of. and administer the residue left unadministered 
by his executor. And further, that William, by his will, 
gave to the person thus to be appointed by the County 
Court, the same powers as to such of his estate as should 
be so unadministered, as he had given his executor, the 
defendant’s testator. 

Replication—Admitting the plea, but averring that 
the defendant was executor to Filliam. because the 
County Court had never appointed any person to admi- 
nister the goods of William, unadministered by Solonton. 

Demurrer and joinder—His Honor, Judge Danie, 
on the last Spring Circuit, at Warren, overruled the 
demurrer, and gave judgment for the plaintiffs, from 
which the defendant appealed. 


* Gaston and W. H. Haywood, for the defendant. 


Badger, for the plaintiff, relied upon Granbury v. Mhoony. 
(Ante 1 vol. p. 456 ) 


Henpverson, Chief-Justice.—The aflirmations of the 
court of probate cannot be controverted. In this case, the 
court wflirms, that John H. Greeen is the executor of Solo- 
mon Green, and that Solomon was the executor of // tlliam ; 
‘Dut it does not affirm, that John is the executor of H il- 
ham. That is an inference, drawn by the law, in cer- 
tain cases; as where the executor of the first testator, 
was sole executor, or surviving executor; but not 
where the first testator by his will. declared that 
the executor of his executor should not execute his 
will. as I think William did in this case, by appointing. 
some other person to execute it, upon the death of 
Solomows A testator may appoint that his executors shall 
act jointly, or in succession. If these facts do not ap- 
pear, they may be introduced by plea, as in the present 
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case, and FI adhere to the opinion given in Granbury ¥. Grevbury v 


Ahoon ; that a copy of the will does not necessarily ac- 


Mhoor, (ante t 
rol. p 456,) af 


company the letters testamentary. and even if they did, firmed, 


‘im this case, it would only be again putting that on the 
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record which already as fully appears, as if the prohate 
had been set out at large, that William Green directed 
some other person, except the executor of Solomon to ex- 
ecute his will. I think the demurrer should be sustained, 
and the judgment reversed. 

Per Cur1aM.—JUDGMENT REVERSED. 


a OE Bee 


Tue Governor upon the relation of Ricnarp FisHEr 
v. 
Crartes Carraway E2’r. 


The sureties of a constable are not liable under the act of 1818, ( Rev. 
c. 980,) for his omission, without instructions to the contrary, to. sue 
out an execution against an insolvent debtor. 


This was an action of pEBT, upon a bond executed by » 
the defendant’s testator, as surety to one Brinson, upon — 
his being appointed a constable. The breach assigned 
was. that Brinson had not sued out execution for sundry 
small debts. placed in his hands by the relator. 

Plea—Performance of the condition of the bond. 

On the trial, before Martin, Judge, at Craven, on 
the last Spring Circuit, the case was, that Brinson’s ap- 
pointment was made in June, 1819; in July following,” 
he received the notes, &c. due the relator for collection ; 
all the debtors, but one Hendrick. were insolvent ; Hen- 
drick owed $3 75, and was very poor, but had a cow, 
some sheep and hogs, in the year 1821 ; and in April or 
May 1820, he, upon the death of his father, succeeded to 
a small tract of land. 

For the plaintiff, it was contended, that the constable 
had been guilty of neglect, in not procuring satisfaction 
of this debt. 

His Honor charged the jury. that a constable was not 
of course bound to take out execution for every debt 
which might be placed in his hands for collection ; that 
if it was manifest that nothing could be made by an execu- 
tion, it was no breach of duty in the constable not to take 
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ene out, unless specially directed to do so ; that an officer 
was bound to strict diligence—which was such diligence 
as prudent men used in the management of their own 
affairs; that in the application of this rule, the constable 
acted at his peril in not taking out an execution against 
Hendricks, for if that process would have made the amount 
due by him, the constable was guilty of negligence, and 
the condition of the bond was broken. 

No special instructions were prayed for by the plaintiff. 
The jury returned a verdict for the defendant, and a 
new trial was then moved for, upon the ground, that the 
judge should have instructed the jury to find for the 
plaintiff, as diligence was a question for him to deeide. 
The motion was overruled, and his Honor observed, that 
diligence being a mixed question of law and fact, a judge 
was not bound in his charge, to assume all the conclusions 
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In mixed ques- 
tions of law and 
fact, a judge is 


which the jury might draw from the evidence; that if not bound to 


this was the case, in complicated questions of fact, and 
in a protracted investigation, it would be impossible for 
the judge to assume all the various conclusions which the 
jury might deduce from the evidence, and then inform 
them what the law would be, if they should find the fact 
to be as he had assumed ; that it was suflicient, in cases 
of this kind, to give special instructions as to the law 
arising upon any supposed state of facts, when such in- 
structions were moved by counsel. The plaintiff ap- 
pealed. 

W. C. Stanly, for the plaintiff. 

Gaston and J. H, Bryan, contra. 


RurFin, Judge.—The act of 1818, (Rev. c. 980) may 
be said to make certain private agencies, official duties 
of a constable. If he be liable for negligence in the dis- 
charge of them, he must be so, either as other agents are, 
or as officers are, when under like circumstances they 
have process, The act does not create a new set of prin- 
ciples, upon which a peculiar responsibility is to be im- 
posed on constables ; but only provides that their sure- 
ties shall be liable for their acts as agents, when they 
themselves would be responsible upon their under- 
takings in that capacity. I take this to be the mean- 


charge the jury 
upon a supposed 
state of the facts, 
unless moved to 
do so. 
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ing of the statute; and think the Judge carried the 
rule of diligence as far as he could in favor of the 
relator. It is objected that he did not decide the 
question himself. I agree with his Honor in the 
opinion expressed by him. and for his reasons, that the 
plaintiff cannot complain ; for if he was bound, yet upon 
such a mixed question of law and fact, it is sufficient to 
give general instructions, not in themselves wrong. un- 
less the party prays for others more explicit. and in 
terms applying to the case on trial: but had such 
been prayed for in this case. they could not have beer 
moreefavorable to the relator than those given. As to 
all thedebtors but one, there was an absolute insolvency, 
which continued up to the trial of this suit: and there 
cannot be a reason why an agent should make the debt 
his own, by not pressing a pauper. That one was in- 
dehted in the petty sum of $3 75; and after the consta- 
ble’s year expired, had in 1821, a cow and a few sheep: 
an hogs. He was very poor; but in 1820, in the fore: 
prt of the year, his father died, and a small piece of 
Jand descended to him. which he has since sok. The 
plsintiff asks a verdict for that, because the constable 
neglected to have execution out at all times, so as to 
cover whatever might fallin. But no knowledge of the 
death of the father, of the descent or possession of the 
land by the debtor, or of any other property is,brought 
home to the constable. In an ordinary private agency,. 
would that be the rule? If execution had been sued by 
the relator, and delivered to the officer, would that be the 
rule? Certainly notice of property must be proved, be- 
fore he is liable for a false return. I do not perceive 
that the union of the characters of agent and officer, iw 
the same person, can make a difference. I think, the 
constable cannot be chargeable for neglecting to sue exe- 
cution, unless upon the execution, if sued, he would have 


also have been liable; for where is the use of an execu- ~ 


tion, at the expense of his principal. unless there be some 
probability of making the debt on it? 

I think therefore that the relator has no cause to com- 
plain of the judge’s charge; and that he might proper- 
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ly have told the jury, that there was no negligence.— 
And I cannot but express my gratificction that such a 
case as this, is not to be sent back to another trial. 


Per Curtam.—JUDGMENT AFFIRMED. 


Witte Bayner v. Josuva RoBpERTsSON. 


Goods which were the property of a decedent, cannot be seised in 
the hands of his donee, under a judgment against his executor, if 
the creditor seeks to subject them, he must charge the donee ag ex- 

- ecutor de son tort. 


This was an action of REPLEVIN, tried before DANIEL, 
Judge, at Martin, on the last Spring Circuit, in which 
the plaintiff sought to recover several slaves. 

The defendant among other pleas, pleaded, that the 
slaves in question, were the property of one Themus Coa, 
and upon this plea, the only question between the parties, 
arose. 

The plaintiff claimed under a deed made by one Stan- 
cil Bayner, to secure his creditors ; Stancil Bayner died, 
and the defendant took out letters of administration upon 
his estate ; Cox obtained a judgment against the defen- 
dant as administrator, and sued out an execution, under 
which the slaves in question, were sold and bought by Cow. 
The defendant offered to prove. that the deed under which 
the plaintiffclaimed, was designed to defraud the creditors 
of the intestate. But his ane refused to let the evi- 
dence go to the jury. ovserving, that if the deed was 
fraudulent as to the creditors of the intestate, it was 
valid against him, and his administrator ; that Cox’s ex- 
ecution was to be satisfied out of the assets of Stancil 
Bayner, in the hands of the defendant; that the slaves 
not being assets of Siancil Buyner, nor in the hands of his 
administrator, were not subject to that execution: that 
if Cox or any other creditor wished to reach those slaves, 
they should declare against the plaintiff. as executor in 
his owa wrong, of Siucit Buyner ; when tie defendant 
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might show that he had fully administered, by ‘paying — 1 
debts of an equal or higher dignity, to the value of the — i 
slaves ; of which defence, the present action would do c 
prive him. | c 

A verdict was returned for the plaintiff, and the” ¢c 
fendant appealed. ; a a: 

The Attorney General and Badger, for the defendant, ” Fe 

W. C. Stanly and Hogg, contra. = . 

Rurrin, Judge.—The action against a fraudulent st 
vendee of goods as executor de son tort, when there isa tl 
rightfal executor or administrator, is contrary to the it 
analogy of the law of other cases, aud is given only | > 
from “hecessity. It supposes, that the creditor cannot . 
obtain satisfaction from the rightful representative ; and fi 
therefore gives this mode of impeaching the fraudulent e 
conveyance, because there is no other, and without some, wl 
the creditor would be entirely defeated. I do not mean, ed 
that the creditor must shew that he has first sued the til 


true executor, and has been unable to fix him with assets. 
He may sue the fraudulent grantee first. but then he runs 
the risk of losing his suit, because the conveyance 
was not fraudulent, the donor or vendor not being 
indebted at the time of his conveyance, or not to 
an extent that could reasonably impeach his gift as 
being made with a view of defeating an existing ¢ebt, or Th 
one that he was about to contract. Where, therefore, 
there are assets in the hands of the creditor, there is 
neither a necessity that the creditor should, nor a pro- 
bility that he will, sue the donee. And where the exe- 
cutor has been sued and fixed with assets, there seems C, 
to be no reason for allowing the action against the donee 


at all; Tor there is no necessity for it. The creditor ao 
obtains satisfaction without ; and the deed which is good . 
between the parties, injures nobody ; for the goods con- 

veyed to the donee could not be chargeable to the execu- | 
tor as assets, and therefore those found are exclusive of asi 
those goods. Much mvre does it seem to be proper, a 


that upon such a judgment against the exeeutor, the 
goods uf the donee should not be taken in execution. 
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The verdict shows that there are other assets in the 
proper hands to satisfy the judgment. And I cannot 
conceive a motive for this proceeding, unless it was a 
contrivance between Cux and Robertson for the latter to 
- confess assets, when he had none, in order to defeat the 
conveyance to the plaintiff, and deprive him of the prop- 
erty, without first trying the question of title. Besides 
as the judge properly said in the Superior Court, there 
is another reason for trying that question directly in a 
suit against the donee ; which is, that he may have paid 
the value to other creditors, and ought to be allowed for 
it. It seems to me that to sustain the proceeding would 
be to call forth actual fraud, to counteract one that was 
ouly probable, or merely alleged without foundation in 
fact.- It would cause many administrations to be taken 
out, for no other reason than that of putting one claiming 
under a conveyance, to the disadvantage of being depriv- 
ed of property without a trial first had ; of being a plain- 
tiff instead of a defendant. 
Per CurtaM.—JUDGMENT AFFIRMED. 


8 © Cte 


Ex parte Cuar Les HAuGHTON. 


The Supreme Court has no jurisdiction of an appeal from an order of 
the court below, allowing commissions to an administrator. 
The case of Potter vy Stone, (2 ‘awks 30,) overruled. 


This was an application to the County Court of 
Chowan, for an allowance of commissions to the adminis- 
trator of Thomas B. Haughton, deceased. ‘The case com- 
mence:l in the County Court, and came from the Superior 
Court of Chowan, upon the appeal of the next of kin. 
The facts attending the administration of the applicant, 
together with his accounts, were certified to this court, 
but need not be stated. 

Iredell, upon opening the case for the next of kin, was 
asked by the Chief-Justice if it was not an appeal from 
the exercise of a discretionary power. The counsel cited 
Potter v. Stone. (2 Hawks 30.) 

No counsel appeared for the other side. 

Vox. IIT. 56 
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Henverson, Chief-Justice.—This is an appeal from 
the discretion of the court below, to that of this court ; 
from a court having the means and the power of exam- 
ining into facts, to one having neither. We caw only 
act on facts, established either by the admissions of the 
parties, or the verdict of a jury. Except in equity ca- 
ses, where we have a quasi original jurisdiction, this 
court has ne:ther the power nor the means of ascertain- 
ing facts. And certainly, the commissions to be allow- 
ed an executor, administrator or guardian, depend on 
a great variety of facts. The nature and intricacy of 
the estate, the difliculty and labour of managing it, all 
ought»to be inquired into ; not the bare amount of the 
receipts and disbursements. This court therefore, has 
no jurisdiction. It is true, if the court below had allow- 
ed commissions, when by law none were due, or refused 
them when legally claimed. those mistakes in the judgment 
may be corrected upon appeal; but we perceive none 
such here. When we entertained jurisdiction, and deci- 
ded the case of Potter v. Stone, the jurisdiction of the 
court had not been settled. It came close upon the heels 
of the old Supreme Court, a court of multifarious pow- 
ers, in some cases having and exercising jurisdiction on 
the facts, in others restricted. 


Per Cur1aM.—APPEAL DISMISSER, 


9 0S Cer 


Benyamin HoweE.t v. ArvTHUuR BARDEN et al. 


In an issue of devisuvit vel non, it was held by Henperson, C. J. and 
Rurrin, J. that declarations of the supposed testator, made after the 
execution of the will, were admissible to prove that it was obtained 
by fraud, notwithstanding the act of 1819, (ev. c. 1004) to pre- 
vent frauds in the revocation of wills. Dan1ex, Judge dissentiente, 
but holding declarations made at the execution of the wilt to be ad- 
missible as part of the res geste. 

The case of Heel y. Reel (1 Hawks 248) approved. 


This was an issue of DEVISAVIT VEL Non, as to a will 
of Benjamin Howell, sen. propounded by the plaintiff, 
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which was tried before Martin, Judge, at Greene,on the Dzc. 1832. 


last Spring circuit. 

The plaintiff having made out a prima facie case. the 
defendants offered to prove declarations of the supposed 
testator, made after the execution of the proposed will, 
tending to show that it was obtained by the fraud and 
undue influence of the principal legatee. But the presi- 
ding judge rejected the testimony. The plaintiff had a 
verdict, and the defendants appealed. 

W.C. Stanly and Mordecai for the defendants, urged that 
the declarations were not offered to prove a revocation, as 
they were, for that purpose, excluded by the act of 
1819, (Rev. c. 1004) but they were offered to prove 
that the will never had a legal existence, and te this 
point they contended they were proper. They cited Reel 
v. Reel, (1 Hawks 248) Jackson vy. Kuiffen (2 John. Rep. 
36) Doe v. Allen (8 Term. Rep. 147.) 

Gaston and J. H. Bryan, contra, relied upon the act of 
1819, to prevent frauds in the revocation of last wills 
and testaments, and contended that the evidence offered, 
was within the mischief intended to be prevented, and for 
this was cited Provis v. Reed (15 Eng. C. L. Rep. 490) and 
Smith v. Fenner, (1 Gallison 170.) 


Rurrin, Judge.—The admissibility of the evidence, 
rejected in the Superior Court, was, as a general prin- 
ciple at the commen law, determined in Reel v. Reel. 
The discussion in that case was full, and the de- 
cision is to be regarded by succeeding judges, not 
only with respect, but in my opinion, as authoritative. 
For this reason, I must say I do not consider that ques- 
tion open to dispute. 

The stress of the argument for the plaintiff is, howe- 
ver, on the act of 1819, ** to prevent frauds in the revo- 
cation of last wills.”” It must appear to every one who 
reads the opinions in Reel v. Recl, that the judges there 
thought that the statute did not affect the question. It 
is true, the supposed testator there, died in 1818, and 
therefore, the point did not directly arise. But the lead- 
mg authority against the evidence, Jackson v. Kniffen, 
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was not treated by the court as inapplicable, upon the 
ground, that the statute of frauds was in force in New- 
York. On the contrary, although the opinions of the 
majority of the judges profess to be founded on that sta- 
tute, this court rejected the case altogether. and express- 
ly adopted the opinions of the dissenting judges, Spencer 
and Tompkins, who held that the statute, any more than 
the common law, was not against hearing the evidence. 

But as that was not the point of Reel v. Reel, the court 
have now treated it as yet undecided here, and delibe- 
rately considered the question anew. My own opinion 
is quite clear, that the case is not within the purview of 
the statute, nor within the mischief. 

The act relates exclusively to the revocation of wills, 
It pre-supposes in every case a will, good ab vrigine, to 
exist. It does not profess to touch the validity of the in- 
strument, as depending upon the formality of its execu- 
tion, or the disposing capacity or purpose of the maker. 
Nor does it prescribe the evidence by which those facts 
shall be proved. Those requisites are left as they stood 
at the common law, or by other statutes. This act does 
not say, nor mean, that a writing having the prescribed 
forms of a will, but obtained by fraud, duress or undue 
influence, shall, by force of the formal circumstances, be 
a will. But it says, that such an instrument, having 
not only the forms, but having at its execution, been in 
reality the instrument it purports to be, shall only be 
revoked by another will, or other mode prescribed in the 
act. The very title shews this ; which is, “ to prevent 
frauds in the revocation of wills.” In fine, the act goes 
wholly to a change of mind in the testator, and not to 
the original want of the aniinus disponendi. 

Here, perhaps, I might properly leave the case, since 
it is our province only to ascertain the meaning of the 
legislature, and not to carry their enactments beyond 
their meaning, because we might think they ought to 
have gone further. Yet I think in this case, notwith- 
standing the argument and authorities offered for the 
plaintiff, that there is a plain reason why the statute 
was not made broader. 
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It is said, the admission of this evidence is an evasion Dec- 1832. 


of the statute, and will bring in all the evils that it was 
meant to remedy; that there is little difference between 
a declaration, ‘‘ that I revoke my will,” and * that pa- 
per never was my will, it is a forgery”’—or «I was forced 
to sign it.” And it is further insisted, that if the statute 
will not exclude it in all cases. yet the rule should be in 
analogy to it and exclude it in all cases, when the supposed 


testator had it in his power, by other means than his decla- 


rations, to destroy the operation of the instrument: as 
where he had possession of it, or lived long after, free of 
restraint, and could have made another will. 

I admit, that evidence of such declarations may mis- 
lead a jury. So indeed, may almost all evidence sub- 
mitted to them—especially, if it be competent for one 
purpose, and not so for another. This is incident to our 
tribunals as constituted, and not peculiar to this species of 
evidence. If it be competent for any purpose, the court 
must receive it, at the risk of misconception or misappli- 
cation by the jury. The law does not anticipate either, 
but the contrary ; not a misconception because the court 
should explain the purpose for which it is received, and 
the point it tends to establish ; nor a misapplication, be- 
cause there is a reliance on the integrity of the jurors. 
There is no instance in which the legitimate and illegiti- 
mate purposes of introducing evidence, are more distinct 
or more obvious to a common understanding, than the 
one before us. The one is to determine, whether a will 
was made, and fairly made; the other, whether the ope- 
ration of such an instrument, not destroyed, has been 
recalled. This last, the legislature has enacted, shall 
not be proved by parol. Can the court by any analogy 
say the same of the former? If we are to look to the 
policy, what is that which governed the legislature? It 
is not, that a will once made in writing is, from that 
circumstance, to be taken as necessarily in its nature 
continuing to be the will of the maker, until it be can- 
celled or revoked in writing ; nor that it is not right to 
annul it, as soon as it is made to appear in any manner— 
whether by parol or otherwise—that it did not continue 


SS a 4 
HoweEtt 
v. 
Banpen. 








446 CASES ARGUED AND DF TERMINED IN THE 

Dec. 1832. to be the maker’s will. But the reason for not hearing 
Vv“ the parol proof is, that there is not the ordinary security 
we "“* that it is true. The declarations sworn to, are those of 
Banvren. a dead person, and generally will purport to have been 


made to the witness or witnesses alone. The law-giver 
may well act on the presumption, which experience proves 
to be too well founded, that many men are withheld from 
falsehood, less by the restraint of conscience, than by.the 
apprehension of detection, and temporal punishments 
This is the principle of the statute. It repudiates the 
testimony. not because it ought not to be acted on, if true, 
but because, if false, there are no means of shewing it to 
be so, and because that circumstance constitutes an im- 
munity to the witness, which tempts him to crime. 

But when the evidence is of declarations relating te 








the creation of the will, there are not only the guaran- t 
tees for veracity, common to other cases, but peculiar fi 
ones, arising out of the provisions of the statutes, passed t 
to secure to the citizen the establishment of the will he e 
has made, and against the imposition of one he has not d 
made. Such declarations would be manifestly inofficious p 
in the case of a will altogether in the testator’s own hand ty 
writing. With respect to attested wills, there must im i 
all cases be one, and where land is devised, two wif- il 
nesses capable of speaking to the fact, to which the de- I 
clarations purport to refer. There is then witness a- n 
gainst witness, and the case is not within the policy h 
which dictated the statute, more than within its words. t 
Against this conclusion, the case of Provis v. Reed, (15 8 
Eng. Com. L. Rep. 490,) has been cited. The opinion u 
of Mr. Justice Parke, is founded on the policy of the v 
statute of frauds ; but Chief-Justice Best, and the other n 
judges, do not go on the legislative provisions, but on v 
general principles. 1 do not find that any other English 8 
Judge, but Mr. Parke, has entertained the opinion ex- is 
pressed by him—that is. for his reasons. The decision ul 
of the whole court was, it is true, against the evidence. | 
But upon the general question, the respect due to those it 
judges. is overborne by the authority of a judgment of te 
eur ewn courts, directly in point; and certainly the cases t! 
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gited in Reel v. Reel, prove that the court of common Dec. 1832, 


pleas erred in supposing that the question was made in 
that case for the first time. 

The residue of the objection obviously goes to the 
weight of the evidence. It is true, there are many cases 
in which it would be entitled to but little weight; nay, 
but few in which it would be entitled to any. Yet if 
there be others, in which it would subserve the cause of 
) truth and justice, it must be heard, leaving its effect to 
those whose province it is to weigh it. I think there is 
little danger in this, when the court can aid the jury by 
pointing out its legitimate tendency. When the fact of 
fair execution is once established by witnesses fully be- 
‘lieved, the credit of the witnesses deposing to declarations 
inconsistent therewith, is at once subjected to a severe 
test. But suppose the declarations to be fully and satis- 
factorily proved, there are so many other motives for a 
testator tu speak evasively or even untruly, both of the 
execution and the provisions of his will, besides that of 
disavowing it, in its actual form, to be his will, as to 
prevent much attention being paid by any body to such 
evidence. Looking at such evidence judicially, in a case 
in which it should be addressed to me, I should give it, 
ifany, the least possible effect in the case supposed. 
For if the testator lived long after executing the instru- 
ment, had the possession of it, or could command it. or 
had it in his power to make another will, or to revoke 
the first, and did not, the fact of leaving it in existence, 
supported by the witnesses to it, to be repelled only by the 
uncertain evidence of his vague declarations, so far out- 
weighs, ina reasonable mind, those declarations, as to 
make them but dust in the balance. The declarations 
were never made, or have been misunderstood, or were not 
serious, but intended to deceive. ‘The truth in these respects 
is not likely to be obscured, because it 1s to be recollected, 
that the attesting or other witnesses on the other side, must 
speak to the very fact, to which the declarations refer. But 
itis likewise to be remembered, that the witnesses offered 
to support the will. may testify uatruly. Of their teauth, 
the subsequent declarations are, aimeugst other Uiags, 
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the test. Suppose a forgery of a will out and out, and 
that the supposed testator averred solemnly on his death 
bed, that he never had made a will, and that he meant to 
die intestate, and this established by indubitable proof. 
If this evidencecould not be heard, asingle perjured wit- 
ness might establish a fabricated writing disposing of 
the largest personal estate, and two might carry all._— _ 
On this ground, evidence of this character must be ad-o9 
missible. As was said in Reel v. Reel, a contrary rule* 
would palm upon the world wills never made, or made 
under duress—a proposition, the very stating of which 
shocks us. Wherefore, I think there must be a new trial. 






Henperson, Chief-Justice.—I adhere to the opinion 
L expressed in the case of Reel v. Reel, nor do I 
think that the act of 1819, providing that no writ- 
ten will shall be altered or revoked by parol, affects 
this question. It is very clearly not within the words 
of the act, for they relate to what was once a will ; these 
declarations are offered to show that the proposed script 
never was a will. ‘The questions are essentially differ- 
ent in their nature. ‘The act prohibits a will when ac- | 
tually made, from being altered or revoked by parol evie. es 
dence. ‘This is an attempt to exclude declarations going 
to show, that it is not and never was a will. Seppoenil 4 
the defendant had made a case going to show a forgery, 
and the question was nearly balanced ; shall not the dec- ~~ 
larations of the alleged testator be heard, to determine» 
the fact? Does the letter or the spirit of the act inhibite- 
it? Yet if the testimony be excluded under the statute, 
in a case like the present, it must be excluded in all.— 
It is enough for courts to see and ascertain the legisla- 
tive will, it is not for them to enquire, why the legisla- 
ture has excluded parol evidence, upon questions of altera- f 
tion or revocation, and permitted it in questions touch- 
ing the making of a will. But I think, I can perceive 
why they inhibited it in the one case, and not in the oth- , 
er; in the first place, if the written will be established, 
there is clear and certain proof of what was the will of 
the testator, at one time. By admitting mere parol 
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declarations of revocation or alteration, a very uncertain Dre. 1832, 
~ and questionable will may be substituted, by the perjury psi - 
» and misrepresentation of witnesses, for oyg clearly es- oS 
testablished, and there are no means of,preventing these Banpey. 
perjuries, as they point to nothing, by: which their fal. 
sity may be detected. Mere words, guch as ‘*I revoke 
my will,” which were admissible before the late statute, 
. cannot be easily disproved, because they may be sworn 
“ito have been uttered, when no one bat the perjured wit- 
nesses were present. But it is not so with declarations 
that the scriptin question, never was the will of the sup- 
- posed testator; they refer to the time of the ae 
. king—to the opposing proof which supports the will—and 
‘Fie they may be weighed and compared with it. - Tits poli- 
* cy is not confined to the act of 1817. It is to be found 
in the book debt law ; a person may swear to his account 
for goods sold and delivered, (not sold only, ) or for work 
and labour done; but not to a special agreement, or even 
to money lent, because. the latter are incapable of dis- | 
proof; they point to nothing, by which their nbe ad 
tested. It is otherwise. as to goods sold apy * | 
or work and labour done. There is some chance of op- 
osing false accounts of this description, for the consid- 
tation is something visible, something tangible, the 
= want of which, may very probably be shown, and pre- 
yent imposition to any great extent. The same policy 
pis visible in this statute. [tis not four me to say how 
Bee much such evidence ought to weigh, having, as l have 
elsewhere observed, no weights and measures for my own 
pind. It must, under the circumstances of each case, 
be left to the judgment and discretion of the jury as ra- 
» tional men ; if they believe it, they will give it effect, 
- if they do not believe it, of course they will pay no atten- 
tion to it. I think a new trial should be granted. 


> 


Daniel, Judge, dissentiente.—It is contende the 
défendants, that the case of Reel v. Reel, is in point Tor 
| them, and so it would be, were it not for the act of 1819, 

which has passed since “the year 1815, the date of the 

supposed will.in that case, and since the death 

Vou. LIE. 57 
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Dag. 1832. of Reel, which took place in the year 1818. At the time - 
° tag of making the will in that case, it was lawful to provea 
oa 0 *  pevocation by parol testimony ; but now, by the act of 

Banos. 1819, no last will and.testament can beexpressly revoked 
but by writing. ‘and inthe forms pointed out by that 
statute. It is contended, that the statute can have no 
operation on this case, as it was intended to apply to the 
revecation of wills indisputably executed, and not to 

’ scripts offered as wills, and denied by the adverse party» 

to be the wills of supposed testators. The act of 1819 

is a copy of part of the statute of frauds and_perjuries, 

(29:@ha. 2.) and the same decisions which havetaken place 

in England since the statute, on questions similar to the 

one now under consideration, as well as decisions in 
those states of the Union which have adopted it, ought 
to. govern us in deciding the present case. In the 
ease of Provis -v. Reed, it was decided, that * de- 
clarations of the testator in subversion of a will 
made subsequent to the time of its date, are not 
admiss in evidence, though both parties claim 
underfiim, and though they are offered with a view to 
shew the manner in which the will was-executed.”” But — 
the Chiel-Justice, in delivering his opinion said, ** no case >’ 
had been cited in support of such a position and we : 
not for the first time establish a doctrine which would 

render useless the precaution of making a will; for if F 

such evidence were admissible, some witnesses would be «= 

constantly brought forward to set aside the most solemn ~ 

instruments.” In Massachusetts, a similar statute to, 

the act'of 1819, las been enacted, and the same rule has” 

been adopted. (Smith v. Fenner, 1 Gallison i70.) Soin 

New-York there is a like statute. and a like adjudication, 

(Juckson v. Kniffen.) After such a chain of authorities, 

all establishing the same doctrine, it would be unwise in 

us to lay down a different rule; if we did, it appears 

to me, the ‘act of 1819 would be rendered inoperative. 

Parties’ would only change their position from parol 

Sap prvof of a revocation of a will, .to.an attack upon its exe- - 

cution, by introdacing parol ence of the subsequent 
declarations of the testator ; se all the evils of fraud by — 
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the parties, and perjury by the witnesses, would be let in, Dz. 1832. 


which the Legislature has so studiously endeavored to 
shut out. When I lay down the rule in this manner, in 
the case before the court. I do-net.wish to be understood 
as excluding parolevidence of the declarations of a tes- 
tator, made at the time of the execution of a will. Such 
declarations are a part of the res geste. and are admissi- 
ble. (1 Thomas’ Coke 761, 763, note.) I think a new 
trial should be refused. ~ 


Per.Cur1AM.—JUDGMENT REVERSED.. 


Ture Junces upon the relation of Trrvs J. Oats et al. 
Vv. 


Davin H. Bryan et al. 


The act of 1819, ( Rev. c. 990,) requiring clerks to renew their bonds, 
does not make their offices annual appointments, but gives cumula- 
tive securities for the performance of their official du 


The defendant Broan, being clerk and master of the 
eourt of equity for the county of-Jolinston, on the 26th of 
March, 1823, gave abond and sureties. with the usual con- 
dition for the faithful discharge of-the duties of his office. 
On the 24th of March, 1824; he gave a-similar. bond 
with different sureties, and so also on the 29th days of 
March, 1825, and 1826. 

By. an order of the court of equity for Johnston county, 
a large estate held by the relaters, as tenants in common, 
with others, was sold by the clerk and master; and the 
purchase meney directed to be paid to the owners as they 
were respectively entitled. The clerk and master be- 
gan to receive the purchase money in March, 1823, and 
continued the receipts until March, 1827. 

At the term of the Superior Court of Johnston, held 
én the 4th Monday of March, 1828, the defendant Bryan, 
failed to renew his bonds, and a successor was appointed. 
At the same time, the guardian of the relators, they 
- being infants, applied to Bryan for their share of the 
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* Dre. 1832, purchase money, but he was unable.to pay it, and suits |) 


tax. ‘payment of the. 





_ “~~ — were soon after instituted on the two first bonds ‘above! eo 


mentioned, and afterwards, on the others, and the non-' «/ 


d 
breach of their niatiline The défendants after oyer, 


ue the relators, assigned as aii! 


pleaded performance, and the act of 1810, (Rev. c. 800,) "a 


limiting actions on certain office bonds to six years. 
The above facts were submitted to Norwoop. Judge, # 
in the shape of a case agreed, at Johnston on the Spring «7 
Circuit of 1831, when judgment was rendered for the , 
plaintiffs, and the defendants appealed. ~» iw 
In this court, the four cases were considered together; 
the questions discussed were those which arose’ between | 
the defendants. 
Hogg. for the sureties of 1824. 
Gaston, for those of 1825, 
_ Badger and Devereux, for those of 1826. 


W. H. Haywood, for the plaintiffs. 
son, Chief-Justice.—The act of 1793, (Reo. ie 








clerks and masters in equity, and the other officers men- . 
tioned in them, to renew their bonds at stated periods, | : 
does not make each renewal of the bond, a new appoint- 
ment to office, but the new bonds are made additional secu- | 
rities for the performance of the official duties of the incum- 
bent. The office is vacated by neglecting to renew the bond, 
not by doing so. The bonds thus given are cumulative ; 
the old sureties continue bound for the performance of 
all the duties then resting upon the clerk, as well as for 
those which should thereafter arise, during his continu- 
ance in office; the new sureties are also bound in the 
same manner, from the time of their executing the 
bonds, until the office determines. Same official duties 
are of a’continuing character, the obligation to perform 
them, remaining until they are performed. Of duties of 
this kind, there may be several breaches, or rather breach- 
és at several different times, ‘anda breach at one time 
does not put an end to the official obligation, so that ay- 





and the act of 1819, (Rev.c. 990.) requiring a 
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other breach of the same duty cannot occur, Breaches Dec. 1832. 
of this kind. are most commonly, acts of omission, an “~ “~~ 
instance of which is that assigned by the plaintiffs, viz. the on . 
® non-payment of the money due the réla This is‘a Bran. 
continuing duty, and ifnot performer }an addition- Non-payment of 
‘al bond is given, it attaches upon the new bond, and also ™2P¢Y> Teceived 


b lerk offie 
* continues obligatory on the old ones. There are other*cially, ey be 


acts which being once done, cannot in their nature be ee ag 
reach on any 
done again. Acts of this kind, which are breaches of bend given by 

" duty in a clerk, being I presume, acts of malfeasance, '™ 

can be only assigned as breaches of a bond in existence 

_at the time they happened, they are not covered by bonds 

_given afterwards. Ido not intend to specify any act 

Jof this kind, but leave them for discussion when proper 
® cases shall arise—all intended to be decided in this case 

ts, that the neglect of the clerk and master in not keeping 
the money of the relators safely, and paying it over to 
them. or to some one authorised to receive it for them, 
“isan act constituting a continuing violation of offici 

Pduty, and may be assigned as a breach of any beh 

| he has given. Judgment must therefore, be rendere 
r the plaintiffs upon all the bunds, and must include 
ages, at the rate of twelve per centum per annum, 
“upon the money due the relators, from the time of the 

@lerk and masters neglect to pay it over. The act of 

"1819, (Rev. c. 1002) being express upon this point, and 
‘including the sureties, as well as the officer himself. 

The act of 1810, barring actions upon certain official 4, the bond of a 
“bonds, unless brought within six years, does not in its ns agenagaenye 
words, include thre bond of a clerk and master, the words: 1810. ( dev. ¢: 
being ‘‘all suits on sheriffs, superior court clerks, and 800.) Qu? 

- “clerks of the courts of pleas and quarter sessions bonds 

“shall be commenced,” &c. Although a clerk and 
“master in equity, is in strictness a clerk of a superior 

court, yet the legislatare has, from the creation of the 

‘dllice in the year 1787, to the present time, constant- 

ly distinguished that officer from others, by the appella- 

tion of clerk and master. « rts of justice, have adopt- 

ed the same appellation, arid in fact, it has become gen- 

eral in all classes of society. ‘The question whether a 
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Dre. 1852. clerk and master’s bond is within the act, does not atisg 

e “~~ in any of these cases. as the first money was received 
ABINESS : 

ou." March 1823, and the last suit was commenced in Fel 

Maatix. — puary, 1829, and no opinion is intended to be intimated) 

upon it. 7 

Per Cur1aM.—JupGMENTS AFFIRMED.” 

- , 't: 


Gronce E. Caniness v. Taomas Martin et ak 3 


Probable cause is such a suspicion as would induce a reasonable man 
commence a prosecution, and where a witness @wore, that a 
trate upon the return of a state warrant, said thathe ‘would c 
the defendant unless,” &c. ; and the magistrate had in fact said lhe 
* would bind the defendant over unless,” &c.: It was held, that 
variance did not constitute probable cause for a prosecution fF 


«his was an action on the cass, in which the plai 
: rs against the defendants for maliciously. 3 a1 

‘— t probable cause, prosecuting him for a . 
. Upon not guilty pleaded, the cause was tried before De 
NELL, Judge, at Rutherford, on the last Spring Circuit, 
The perjury for which the defendants had the plaint 
arrested, was alleged to have taken place on the tri 
an indictment against the defendants, for a conspiracy { 
extort money from one Horde; and it appeared t 
Horde. having been arrested upon a charge of larceny,’ 
and brought before the defendant Martin, who was & 
justice of the peace, had been discharged upon his sur | 
rendering a baitk note of three dollars to the person who 
sued out the warrant against him, and also executing to, 
the prosecutor his owk promissory note for $ 8,75. On 
the trial of the indictment against the defendants, the 
plaintiff swore, that the defendant Martin, had told Horde. # 
that unless he gave his note, and surrendered the bank 
bill as above mentioned, he would send him to jail. In 
this was alleged the plaintiff swore falsely, and it 
was contended. that the defendant had said, that unless 
he, Horde, gave his note, &c. that he should bind bim @ 
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§ appear at court. Much testimony was offered on both 


s. on the trial, which it is not necessary to state. 
_. The presiding judge charged the jury, that if the plain- 

had sworn, on the trial of the indictment against the 
defendants, that Martin had said he ‘would send Horde 
to jail, by a mistake, yet if it was false, it amounted to 
probable cause and justified the defendants in suing out 
the warrant against him for perjury. _ 

A verdict was returned for the defendants, and the 

plaintiff appealed. 


Gaston, for the plaintiff. 
_ Badger, contra. 


: Danret, Judge, after stating the facts, ri as 
gollows: 


# © We are of opinion, that if the facts were such as are 


eontended for by the defendants. they would not make 
‘out a probable cause. to authorise their issuing a state’s 
ewarrant, and prosecuting ‘the plaintiff for perjury. In 
the case of Munns v. Dupont, (2 Brown Rep. A 
Judge Washington in delivering the opinion of the 
sks ** what is the meaning of probable cause. 


. # derstand it to be the existence of circumstances 
Wiaud facts, sufficiently strong to excite in a rea- 


sonable mind, suspicion, that the person charged with 


of having been guilty, was guilty ; it is a case of appa- 


ig rent guilt, as contradistinguished from real guilt. It 
cr is not essential that there should be positive evidence 
.“at the time the action is commenced ; but the guilt 
“should be so apparent at that time, as would be suifici- 
,“‘ent ground to induce a rational and prudent man, who 


» duly regards the rights of otuers as well as his own, to 
“institute a prosecution ; not that he knows the facts ne 


_** cessary to insure conviction, but that there are known 


,) ‘to him, sufficient grounds to suspect that the person he 
‘‘charges was guilty of the offence.” The material 


question in the cause, on the trial of which the plain- 
tiff was alleged to haye committed perjurg was, 


_ Whether the defendants had fraudulently conspire! to 


ebtain by illegal means, the money and property of 


Dec. 1832, 
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Dec. 1832. Horde. In the ascertainment of the guilt or innocence of 
—_ the defendants, on the indictment for the conspiracy, it 
a8 was quite immaterial whether the plaintiff swore 

gt the words used by Martin were, that he would send Horde 
to jail if he did not give up the three dollar bill, and give 
his note for the balance, or whether he swore that 

Martin said, he would bind him over to court, if he did- 

not give up the property. Horde had been arrested for 
laceny, and it was the duty of the justice, before whom — 

the warrant was returned, to have bound him over to 


court, whether he was willing or unwilling, to. give up. 





he the money, if in the opinion of the justice, the ericence: 


- proved him guilty of the charge. But upon thie question: 
whether the defendants wished, by their@ppressive con- | 
duct, to extort money from Horde, which in truth, i 
the fact that the plaintiff’s evidence was offered to es. 
tablish, the words used by the magistrate in either” 
way, viz: that he would send him to jail, or bind him to” 
court, if he did not deliver the money, would have the— 
t. The jury could not have been misled by ~ 
nce in the words sworn to by the plaintiff, from § 
that in fact were spoken by the magistrate. 
ifference between the words spoken by the magistrate, 
and the words which the plaintiff swore he’made use ¢ 
was not sufficient to excite in the minds of the defendants 
a reasonable suspicion that he had committed perjury.* 
If the justice had said he would bind Horde to court if 
he did not give up the money, then the money must have 
been surrendered, or Horde must have gone to jail, if he | 
had been unable to procure bail. We think the court | 
and jury could not have been misled by the variance in © 
the expressions used; and it appears to us, that no rea- — 
sonable mind could suspect that the witness was guilty 
of perjury. We therefore think, that the facts disclosed, ~ 
did not amount to probable cause, and a new trial should 
be granted, which is done accordingly. | 
Per CuniaM.—JUDGMENT REVERSED. 
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Urias Contins v. Martin Natt. 


Sheriffs although elected for one year, by the act of 1777, (Rev. c. 
118,) hold their office, until the qualification of their successor. 

Although sheriffs are elected at stated terms of the County Court, they 
hold their offices, not from the court at which they were elected, to 
the next court, when an election takes place, but for one year. 


This was a petition under the act of 1809, (Rev. c. 773) 
for damages done to the plaintiffs land, by its being 
overflown by the defendant’s mill-pond. On the trial 
before Swain Judge, on the Spring Circuit of 1831, at 
Wake, the only question arose upon the validity of a 
deed, by the sheriff of Wake, for the land overflown. If 
the deed was valid, the plaintiff had no title, and upon 
this point, judgment was entered for the plaintiff, subject 
to the opinion of the court. upon the following facts: 

4 =‘Isaac Lane was elected sheriff of Wake, at the term 
» & of the County Court, held on the third Monday of May, 

F A. D. 1815, being the 15th day of the month. the 
ensuing sessions, commencing on the third Nadas 
August, 1815, being the 2ist day of the month, Za 
qualified as sheriff, according to the appointment made 
.the preceding term. At May session, 1816, being the 
20th day of the month, William Hinton was elected she- 
‘riff, who at August sessions following, being the 19th 
day of the month, qualified in pursuance of the appoint- 
ment, made the preceding term. From May term, 1816, 
an execution, returnable to the ensuing August term, 





a @ issued, which came to the hands of Lane, who levied it 
" upon the land in question, and on the 20th of August fol- 
s “® lowing, the Tuesday of the County Court, he sold it 
\§@ and executed the deed. 
£ His Honor being of opinion with the defendant, upon 
i these facts, dismissed the petition and the plaintiff ap- 
pealed. 
The Attorney-General for the plaintiff. - 
W. H. Haywood for the defendant. ad 
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RurFin, Judge.—An important question was supposed 
toarise in this case, which uponacloser inspection ofthe 9, 
record, is found not to do so. It has been treated as a » 
case in which a person, whose term of office as sheriff, 
expired on-the first day of the term of the court, upon 
the qualification of his successor, made a sale of land on — 
the second day of the term, on a fieri facias, returnable 
to the same court. Two defects were alleged to exist in 
the sale. The first, that it was made too late, -even if 
the sheriff’s office had continued. This has been 
decided otherwise, in Mordecai v. Speight .at this 
term, and before in Lanier v. Stone. The second, that — 
the authority of the sheriff closed with his office. .This ~ 
last is a nice point, and itis one, which could not be rul- | 
ed against the applicant, to say the least, without further 
consideration and research. 

But it turns out, that.the objection is not founded in 
fact. Mr. Lane was still in office, when he made the § 
sale. By the record of the County Court, appended to the 

nt filed here, it appears he entered upon his of — 
He cs 2ist day of August, 1815, and the case states 2 
the sale to have been on the 20th day of August, 1816+ 
It is true, that the third Monday of August of the former 
year, was the 2ist day of the month ; and that the cor- 
responding Monday of the latter year, was the 19th day 
of the month ; and that the new sheriff qualified on this 
last day. But we do not count the year, from one 
Monday in the one, ‘to a corresponding Monday in the 
next; but from one day to another day. The year is 
made up of so many days—and particularly is this mode 
of computing required in this case, since the statute has 
plainly a reference to the chasm, which might occur in 
the ottice by the compution from week to week, and has 
provided for that case. The act of 1777, (Rev. c. 118,) 
assumes, that a sheriff once appointed is bound to conti- 
nue at common law until discharged ; and enacts that 
he shall not be compellable to serve ‘‘ more than one 
‘¢ year, @nd until the next succeeding County Court, af- 
“ter the expiration thereof.” If the year expire before 
court, he must serve until court. But if the court shall 
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sit hefore the expiration of the year. the office is not then Dzc. 1832, 


determined ; he is to serve one whole year, at all events. 
And it must mean the year reckoned by days, because, 
in any other view, there was no necessity for extending 
the term of office to the court, as the terms are in fixed 
and corresponding weeks, and it cannot be supposed the 
provision was designed to meet only a change of thetime 
af holding the court. The qualification of the successor 
does not affect the question. It may be, that there can- 
not be two sheriffs at once; but the question. remains, 
which of these two was the sheriff. If Lane was com- 


pellable to serve a year ; if he could not compel Hinton 


to serve before his own time expired ; it seems a reason- 
able, indeed a necessary consequence. that he should have 
the whole time to complete the execution of process begun 
by him ; and his successor and the court could not pre- 
maturely oust him, and thereby subject him to amerce- 


ments and civil suits. His rights and powers cor- 
respond with his obligations. But if he could, upon the 


# office. he did not. He continued to act, in maki 


qualification of the new sheriff, have relinqui me 


sale ; and he made it within the period: limited by law 
for his office ; for in such a case certainly. both the days, 
that of the commencement, and that of the ending of the 
year, are not to be excluded. It is therefore valid ; ; and 
the judgment below must be affirmed. 


Per CuriaM.—JUDGMENT AFFIRMED, 
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Aten S. BALLENGER v. Exizaspetu Barnes, Ea’ ira. 


When the plaintiff to rebut the plea of the statute of limitations proved ~ 
that the defendant’s testator in his last sickness, sent for him, and 
expresssed great anxiety to adjust an unsettled account between ~ 
them, and upon being disappointed, made entries of credits towhich — 
he was entitled, but no admission by him of a balance due the plain- 
tiff was proved: It was held, Dawizu Judge, dissentiente, and Hex- 
person Chief-Justice, duditante, that the evidence was not sufficient 


to authorise a verdict for the plaintiff but that it should be left to 


the jury, with instructions to find for the defendant, ‘uriless the tes- 
timony proved the testator to have been” ee the account — 
should be settled after his death. 

A witness who is offered to prove what was deposed te wonton tri- 
al between the same parties, by a person who is dead, must give the 
substance of the testimony, not its effect. ; 


Assumpstt in which the plaintiff, the sheriff of John 
ston, declared against the defendant, for money had and — 


received by her testator, Henry Barnes, to his use, and § 


specially, that her testator, being a deputy of the plaintiff, * 
collectec the taxes in certain districts of the county, and * 
had"not accounted for them to the plaintiff. ‘There 
were several other counts which it is unnecessary to 


state. 


sume and 2d, That he did not assume within three years. 

The cause was tried before Norwoop, Judge, at Nash 
on the last circuit. 

Upon the issue on the first plea, the plaintiff offered a 
witness who had been of counsel for him on a former tri- 
al in the county court, to prove what a witness, since dead, 
had there deposed ; the counsel stated that he had exam- 
ined the witness, that he paid particular attention te his 
evidence, and had taken notes of it, which were then 
produced ; that he did not pretend to have taken down 
the exact words of the witness, but that he believed that 
he was able to give the jury the whole of the testimony 
of the witness on the former trial, though not in the ve- 
ry words then used by him. Upon this statement his 
Honor admitted the evidence of the testimony of the de- 
ceased witness, and that testimony was material for the 





Pleas—ist. That the defendant’s testator did not as- 4 4 
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plaintiff. The defendant’s counsel then proposed to prove, Dec. 1832. 
Ow 


that the deceased witness had deposed to other facts be- 
sides those in evidence, but his Honor refused to stop the 
plaintiff’s case to receive the proposed testimony, obser- 
ving that the competency of the plaintiff's witness could 
not be tested by the opposing recollection of another wit- 
ness, but depended on the statement upon which it had 
been received; that the defendant would be at liberty, when 
called on for his evidence, to offer to the jury such proof 
on that point, as he might think proper. Afterwards 
the defendant proved other facts deposed to by the de- 
ceased witness on his cross examination, which had not 
been stated by the plaintiff’s witness, which were mate- 
rial to the defendant, and then requested his Honor to 
direct the jury to disregard all the evidence of the deceas- 
ed witness, which the judge refused todo. 

All the transactions between the plaintiff and the de- 


~ fendant’s testator. having happened more than three years 


before the commencement of the action, the plaintiff to 
repel the plea of the statute of limitations, introduced a 


& Mr. McLeod, who deposed that he was sent for byxthe 


defendant’s testator, a few months before his death, but 
within three year of the issuing of the writ, and requested 


* to draft his, the testator’s, will; that all his property 


was left to the defendant, his wife—that during the time 
the witness was writing the will, the testator requested 
the defendant to do something for his sister—that the 
defendant answered he had better leave her a legacy, 
to which he replied he was not able to do so, as he fear- 
ed, whew his affairs were settled and his debts paid, there 
would be but little left, too little to allow him to make 
aseparate provision for his sister. ‘The testator request- 
ed Mr. McLeod to be his executor, which was declined, 
but Mr. McLeod promised to render any assistance in his 
power to the defendant, who was appointed. The tes- 
tator then entered into conversation as to his business, 
stated*that he never had settled. with the plaintiff,. and 
seemed much distressed at the thought of not. doing 
se. At his request, Mr. McLeod made a memorandum 
of sundry credits to which he was entitled,.in a settle- 
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° Dec. 1832. ment with the plaintiff. several of which were similar te th 
ae al the following: ** I paid Mr. Ballenger 142 dolls. at Febe ne 
e ‘‘ruary court, 1822 I think. for which I have no receipt @ w 

Banxrs. ¢+ and this payment was made him towards a settlement Wp tr 

‘* for tax money.” Fd 

Another witness deposed to a conversation between the BF C 

plaintiff and the defendant’s testator, during his last “§ a 

i ilness, within three years of issuing of the writ, in which 9 je 
the former said there never had been a settlement be- § a 


tween them, which was admitted by the latter, who 
said he wished they could come to a settlement. 










A witness introducet by the defendant, deposed that a 
few days after the will was drawn by Mr. McLeod, he was al 
sent by the defenant’s testator to the plaintiff, to request the 
latter to come and see him, that they might arrange their . 


business and have asettlement, to which the plaintiff 
turned no answer. That afterwards, in consequence 
| of a similar request, he again went to see the plaintiff » 
| during the sitting of the County Court. and was inform- 
' 


eo 


ed by the plaintiff that he could not then go, as he was 
attending upon the court ; that the witness asked himto’ _ 
come directly after court, to which the plaintiff made no 
reply. It did not appear that the plaintiff had any oth- 
er claim against the defendant’s testator, except thatfor 
which this action was brought. 5 
a His Honor informed the jury, that when a man ad- 
mitted the existence.of an unsettled account, and declar- 
| 


- 


ed a willingness to settle it, a promise to pay what 
should be ascertained to be due was implied, andthe de- 
fence of limitations, would be thereby waived, for to 
what purpose, it might be asked, was a settlement to be 
made, unless the balance when ascertained, was tobe ~ 
paid. And therefore he instructed the jury, that if they =. 
were satisfied from the evidence. that the defendant’s ! 
testator did admit the existence of an unsettled account 
between him and the plaintiff, and declare his willing- 
ness to come tu a settlement with the plaintiff, they would ‘ 
be warranted in finding against the defendant upon the 
«plea of the statute. No modification of these instruc- 
tuons was asked, nor was any exception thereto takey; 
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the counsel for the defendant only.insisting that there was 
no evidence to rebut the plea of the statute. A verdict 
was returned for the plaintiff, and a motion for a new 
trial being overruled, judgment was entered accor- 
y dingly. The cause having been tried in the County 
Court, and the defendant having failed to reduce the 
_ amount recovered in that court, his Honor gave 
judgment for the additional four per cent. imposed by the 
act of 1807, (Rev. c. 713.) The defendant appealed. 


The Attorney-General and Gaston for the defendant, 
contended, 


rae &§ @ 


ist. That the judge had erred in not directing the ju- 
ry todisregard all the testimony respecting what the de- 
ceased witness had deposed to on the former trial. For 
‘ this was cited.1 Philips on Evidence 215, and Lord Kenyon’s 
Fopinion in Rex y. Jolliffe, (4 Term. Rep. 290,) Moseley 
v. Moseley, (2 Hay. 305.) 
2d. That there was no promise by the defendant’s tes- 
tator, within three years, which was-a waiver of the sta- 
' tute oflimitation, and cited Heyling v. Hastings, (Salk. 29.) 
Quantock v. England ( Burr 2628.) Loyd v.Maund, (2 Term 
~ Rep. 760.) Bryan vy. Horseman, (4 East. 599.) 4’ Court 








168) Knott v. Farrren, (1b. 191.) Fearn v. Lewis, (19 
Ib. 98 and 326.) Rowecroft v. Lomas, (4 M. and S. 457.) 
Hillings v. Shaw, (2 Eng.C. L. Rep. 236.) Beale v.Nind, 
(6 1b. 517.) Sands v. Gelson, (15 John. Rep. 511.) Bell 
vy. Morrison, (1 Peters 351.) Scales v. Jacob, (13 Eng. 
C.L. Rep. 85.) Witxell v. Bussard, (11 Wheat. 509.) Bangs 
v. Hall, (2 Pick. 574.) Ferguson v. Taylor, (1 Hay. 2.) 
Bank of Newbern v. Sneed, (3 Hawks 500.) 

sds That the judge below erred in entering up judg- 
ment for the penalty imposed by the act of 1807. 


Badger and Devereux for the plaintiff, contended, 


ist. That no objections could be made to the charge 
®f the judge, as there was no exception taken in the court 
below. Hemphill v. Hemphill, (ante 2 0. p, 291.) Atkins 
son v. Clarke, (ante 174.) 





v. Cross, (11 Eug.C L. Rep. 124) Miller v. Caldwell, (16 Ib, - 
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2d. That there was no error in receiving the testimo- . 
ny as to the evidence of the deceased witness, for which 
was cited, Mayor of -Doncaster v. Day, (S Taun. 262.) © 
Ennis v. Dorristhrone, (1 Philips E. 215.) Doe v. Passi 
ham, (12 Eng. C.L. Rep. 209,) Street v. Buvington, (5 E 
R. 58.) Jackson v. Bailey, (2 John. Rep. 17.) 

$d. That the allowance of the additional four per cent. 7 
was a matter purely diseretionary with the judge below, — 
and could not be revised upon appeal. 

4th. That the judges charge was correct, the jury war- 
ranted in finding a verdict for the plaintiff, and for this — 
was cited Ferguson v. Fitt, (1 Hay. 139°} Peebles v. — 
Mason, (ante 2 vol. p. 367.) Colledge v. Horne. (11 Eng. — 
C. L. Rep. 59, Ballie v. Lord Inchiquin, (1 Esp. Rep. 435.) ~ 
Frost v. Bengough, (8 Eng C.L. Rep. 318) Loyd v. Mau 
(2 Term. Rep. 760.) 5 

Henverson, Chief-Justice.—This is a most perplex 
ing question. It is clear from the frequent acknowlet 
ments made by the testator, not long before his death 
that there were many unsettled accounts between him 7% 
and the plaintiff, and that he desired tosettle them inhislife 
time. The credits which he directed McLeud to write 
down, plainly point to the nature of those accounts, and 
show-that they were for the tax money received by him, 
as the collector and deputy of the plaintiff. But ~ 
the amount due, ifany thing, does not appear, from his 
admissions, otherwise than it- can be collected from 
an observation made to his wife, that he wasargely in- 
debted, but to whom he did not even allude, farther than 
can be inferred from the accounts between him and 
the plaintiff, being principal the subject of their conge 
sation. It is very unlike an acknowledgement ma 
a person by agreeing to enter into a settlement, or“that); 
another should settle for him. In a case of that kind 
why settle, unless the balance due was to be paid? 
An admission of that kind would be a waiver of the sta- , 
tute, for the defendant says, ‘I can and agree to stand | 
upon my rights—I can do myself justice in the settle Qj 
ment.” In this case, there was a great anxiety on the | 
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part of the testator, to settle himself in his life time, 
that he might do himself justice, and a regret expressed 


s© His sending twice for the plaintiff, just before his death, 
evinced his great desire, that the settlement should take 
place, in his life-time and under his inspection, this was 
the settlement he was anxious and willing to have made— 
notone after his death, to which his estate is now called, 
and which the argument must affirm, to derive any thing 
from his admissions, to be the one he was willing to have 
made. The statute was passed to avoid litigation 
upon doubtful claims, and therefore when the doubt 
is done away by the admission of the party, or 


accordance with the spirit of the act, to declare, it 
“formed no bar toa suit. But here we are left entire- 
ly in the dark, the statute has not been waived, by an 
“agreement of the defendant’s testator to settle, except 
“in his life-time ; and the proof is rather of an anxiety to 
settle, than a formal agreement, that the accounts might 
be settled at another time, or otherwise than by himself 
in prospect of death. All the mischiefs of the statute 
will be let in, as the admission does not aid in 
settling the amount due, nor can we be satisfied, 
5 that these are the accounts referred to; there may 
‘ be others, and the credits entered by McLeod might 
‘ not be all his payments, but only those for which 
he had no receipt, and his having them put down does not 
prove that he was willing that a settlement should take 
place after his death, but a wish to prepare for the worst. 
- Upon the whole, I am inclined to think from policy as well 
fis justice, a new trial should beawarded. There cannot 
Be a non-suit, as that is entered where the plaintiff does 
not support his action by proof, not where the defendant 
supports his plea. 

There is nothing in the objection that the witness 
who was- examined by the plaintiff, as to the tes- 
timony of one who had been sworn on a former trial, 
did not profess to give the very words of the deceased 
Witness, but the substance only, No man can give the 
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that it could not be done upon the plaintiff’s last visit. | 


the benefit waived by him, it was thought to be in © 
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words where the testimony exceeds a single sentence.— 
The witness himself, if desired, after closing his testi-» 


mony to commence and go through with it again, could! 
only give the substance in many parts. The difficulty” 
has arisen from the English reporters confounding sub- ; 
stance with effect : the latter usually will not do—it must ¥ 
be the words, or the substance. If the witness professed 
to be able to give the whole, it was proper to hear him, 
and when it appeared afterwards; that he was mistaken 
and omitted some material parts, according to the testi- 
mony of another witness, the court could not decide.be- 
tween them, and if it could, and the a 
whole of what the dead witness said” ’ 
would then receive it as evidence. “They must be satis- 
fied that they have the whole of what the witness depos- ~ 
ed to, before them ; they must have all or none, as tlie — 
whole is to be explained by the whole and by every par 
Ido not know insuch a case how the court could do 
otherwise. 

I feel better satisfied in sending this case toa as 
jury, as the verdict is large, upon a very stale demand ~ 
and against the estate of a dead man.although Lam not en- 
tirely satisfied on the point of the statute of limitations. 
But there was no acknowledgment of a debt, or balance 
due, or an agreement to settle then or at any other time, ~ 
but a great anxiety to have a settlement in his life-time, J 
It evinced great u lingness, for what is the object of 
this suit, viz. a settlement after his death, and that by an 
action. > 






_, wo tiie on Aes lh h ektl e,lCOt Cll el elCUl.lCU ee eel 


Rurrin, Judge concurred. | 


Dane, Judge, dissentiente. after stating the ease pro- | 
ceeded: All these facts were sufficient to authorise thegury ” 
to find that the defendant’s testator had acknowledged a_ 
subsisting debt duc by him tothe plaintiff. Uponapleaof — 
the statute of limitations, the burthen is thrown upon the 
plaintiff, either of proving an express promise made by 
the defendant within three years, or an acknowledge- 
ment that the debt still subsists, and that-acknowledge- 
ment is evidence. from which a new promise can be in- 
ferred, ( Heyling v. Hastings, Ld. Ray 421,) or anew pro 
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mise is implied by law, or anew debtcreated. (Bryan 
» v. Horseman 4 East. 599.) It is sufficient, if the jury 

find the fact of an acknowledgement, without finding a 
new promise by the defendant. for the law infers the pro- 
mise. .Neither is it necessary that the promise should be 
made to the plaintiff ; it is sufficient, if made to a third 
person, to take the case out of the statute, ( Hulliday v. 
Ward 3 Camp. 32, Mountstephen v. Brooke, 5Eng. C. L. Rep. 
245). If evidence be given by the plaintiff. to prove the 
existence of the debt alinnde, then it seems that any ex- 
pressions of the defendant, which tend to show, that it has 
not been paid, may be left to the jury. but if such evi- 
dence be not given by the plaintiff, a mere admission by 
the defendant, that a debt claimed has not been paid, 
will not be sufficient unless accompanied with the further 
admission, that the debt once existed, (Rowcroft v. Lomas 
4M. & S. 457.) The request of the defendant’s tes- 
tator to Mr. McLeod to make out the list of credits, for 
which he had ne receipts, preparatory to a settlement 
with the plaintiff. necessarily amounts to an admission 
that the latter had a debt against him, to which these 
credits were to be applied ; and if-any other debt exist- 
ed, to which those credits were to be applied, except the 
one now claimed by the plaintiff, the proof of that fact, 
lays upon the defendant. (Baillie v. Inchiquin 1 Esp. 
Rep. 435, Frost-v. Bengough 8 Eng. C. L. Rep 318.) I 
think that the declarations of the defendant’s testator a- 
mounted to an admission, that he owed the plaintiff a suh- 
sisting debt, and that the law raises upon this admission 
a promise to pay it, and as this took place within three 
years of the commencement of the action, that it is not 
barred by the statute. 

The next objection is that the judge refused to strike 
out all the evidence given by the plaintiff respecting the 
testimony of the dece ised witness, because it was proved 
on the part of the defendant, that material parts of the 
testimony had been forgotten by the plaintiff’s witness. 
If a witness who has been examined in a cause dies, and 
upon a subsequent trial between the same parties, his tes- 
timony becomes material, his evidence may be proved 
by any one who heard it. (éayor of Doncuster v. Day 
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Dec. 1832. § Taun. 262.) The witness offered to prove the tes- ca 
b — “haa timony of the deceased, should have been present du- | M 
ae shee ring the whole examination, and be able to state sub- tu 


Bauxzs. stantially the testimony then given. No one can be ex- 
pected to narrate in hac verba, what a witness deposed to 


a 
on a former occasion, and the law does not require im- 9 ,; 
possibilities. But the witness must be able to. give the g: 
- substance of the testimony, not its effect, or the impres- nl 


sion which it made upon his mind. He should be able to 
narrate substantially the facts and ngeseen which 
were then deposed to, as the witness would have 
ed them, had he been alive and ay 9 






made him admissible, and the testimony of another per- 
son, who swore that there were facts which the first wit- 
ness omitted, was to be left tothe jury to weaken theef _ 
fect of the evidence given by the latter. In other words, 
it went to his credit notto his competency, and the judge — 
was right in refusing to strike the testimony out of the. 
cause. The judge in the court below allowed the plain-. 
Pn an tiff to enter the judgment for four per cent. additional in- 
additional inter- terest, from the time the judgment was rendered in the 
poe po County Court. He did this because he thought the ap- 
e. 713, amet. peal was for delay. This was a question solely for his 
ter of discretion discretion, and although I think he erred, yet we have 
reVised upon ap- no power to revise his judgment. I think the judgment 


_ should be affirmed. 
PER CuriAM.—JUDGMENT REVERSED. 
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Tue STATE v. RanpaL McDonaxp, et al. 


A search warrant can be granted only to seize stolen goods, and west 
one recited, that A had enticed the negroes of B to leave him, and 
that he was harboring them, and commanded the officer to seize 
them: It was held that the justice had no authority to issue it, and 
that it did not justify the officer. 





The defendants were indicted for a forcible 
in entering the dwelling house of one Philip Brooks and 
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carrying away several slaves. On the last circuit at 
Moore, before his Honor Judge Danrex, the jury re- 
turned the following special verdict : 


‘‘ That Randal McDonald, one of the defendants, was 
a constable of Moore county on the 29th day of August, 
1831—that on that day D. M. another of the defendants, 
gave information upon oath, of the facts stated in the war- 
rant herein after set forth, to W. D. a justice of the peace 
for the county aforesaid, who thereupon issued the same 
in the words and figures following: To any lawful offi- 
cer, &c. whereas complaint has been made on oath be- 
' fore me, &c. by D. M. that a certain Philip Brooks, of 
&c. has tempted and persuaded his negrocs, &c. to leave 


’ him, the said D. M. and now has the same concealed in 


his possession for the purpose of harboring the same, or 
conveying them out of the state—These are therefore to 
command you, &c. to search the possessions of the said 
_ P. Band take the said negroes. if they are found, to- 
_ gether with the said Brooks before me or some other &c. 
_ That the said warrant was delivered to the said Randal 
McDonald to be executed, who thereupon, accompanied 
by the other defendants, who were summoned by the con- 
* stable to aid in the execution of it, proceeded to the farm 
of the said P. B. and the defendants then, in execution of 
the warrant, took into their possession some of the ne- 
groes above mentioned, who were laboring upon the farm 
of the said P. B. and in his service—that the defendants 
afterwards proceeded to the dwelling-house of the said 
P. B. and after the constable had demanded admittance 
into the house, and had been refused, with force and vio- 
lence broke open the door thereof, and took into their pos- 
session others of the negroes abovementioned, who were 
then in the house, and carried them away. The jury fur- 
ther find that the said D. 1. was entitled to the services 
of the above mentioned negroes, and that they were en- 
ticed and persuaded by the said P. B. to leave his pos- 
sessions but that the said P. B. in good faith, claimed 
to be the lawful owner of them, and that he acquired pos- 
session in assertion of his supposed title, and that the 
said negroes came to his house before day light on the 
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morning of the said 29th of April, 1831. The jury be- 
ing ignorant, &c. Upon this verdict. his Honor gave 
judgment for the defendants, and Mr. Sulicitor Trogeap- 
pealed. 

The Attorney General for the State. 

No counsel appeared on the other side. 

Dante, Judge, after stating the verdict as above, 
proceeded: 

Since hearing the arguments here. and examining the 
authorities cited, I am satisfied thatthe a ae which 
I gave in the court below, was er 

The question now to be determined is, whether the 
defendant McDonald, who wasa constable, and the other 
defendants who were summoned by him. to aid him, can — 
justify under the warrant mentioned in the case. 

* At common law, a lawful warrant from a justice who” 
has jurisdiction Of the cause, justifies the officer’ who | 
executes it, though it be irregularly issued ; but it is: 
otherwise, when the justice who issues the warrant, has 
not jurisdiction of-the cause, (1 Chilty C. L. 69, Hawk 
P. C. Bk. 2c. 13 8.10. Com. Dig. imprisonment 8, 9.) 
Warrants to search for stolen goods, are authorised by 
the principles of the common law. Without them, says 
Lord Huie. felons would frequently escape detection. (2 
Hale 113.) Asearghwarrant in this state, is to be grant- 
ed only where a larceny is charged to have been com- — 
mitted. It is not to be granted without oath made be- 
fore the justice, that a felony has been and 
that the party complaining has baie en aig 
that the stoler goods are in such a place, and he should 
show his reasons for the suspicion, (2 Hale 11~, 150, Chitty 
Crim. Law. 65.) The warrant then should be directed — 
to a constable or public officer, and not to a private per- 
son. It is fit that the party complaining should be pre- 
sent, and assisting, because he will be able to identify 
the property which he has lost, (1 Hale 150.)}..) 

The justice who issued the warrant in this case, had 
jurisdiction to issue a warrant to search for stolen goods, 
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and whether the facts set forth in the affidavit of the ap- 
plicant for the warrant, constituted a larceny of the goods, 
was for his determination. If he had issued a warrant, 
which professed to bean authority for the officer to search 
soine particular place for stolen property, then the offi- 
cer would have been justified in acting under sucha 
warrant, although in truthand fact, no larceny had been 
committ The jaStice is to judge and determine upon 
the questions of law, arising from the facts disclosed in 
the affidavit of the person making the application. The 
constable being .a ministerial odicer, must execute the 
warrant, and cannot decide whether it should have been 
issued on such an affidavit or not. I mean that the offi- 
cer must execute, ifthe case was ove which appeared by 
the warrant to be professedly within the jurisdiction of 
the justice. “Bat it seems clear that a constable cannot 
justify an arrest, by force cf a warrant from a justice, 
which expressly appearson the-face ofgit, to be for an of- 
fenee of which he has no. jurisdiction, (2 Hawk P. 
Ge 130 Shergold ¥. Holloway, Strange 1002.) The 
offence sect forth on the face of this warrant, express- 
ly appears to be of a description which a justice could 
not issue a search-warrant to remedy. The offence 
charged against the defendant, in the warrant, is that 
he **tempted and persuaded his negroes, Tempy, &c. to 
leave him, the said Daniel McVieil.” ‘The offence was 
not a larceny, it was enly made a misdemeanor by the 
act of 1821, (Tuy. Rev.c. 1120.) The justice did not 
intend, neither did his warrant profess to have been is- 
sued, te search for stolen property. In issuing such a 
warrant, he exceeded his jurisdiction, therefore it was 
void ; and the officer was bound to know that it was void, 
and would be no justification to him if he executed it. 
The oilicer is not bound to know, whether a warrant, 
which upon its face Was professedly within the jatisdic- 
tion of a justice, had been issued regularly or not. But 
if from what is stated on the face of the warrant, it ap- 
pear thatthe justice has exceeded his jurisdiction the 
olficer is bound to know that such a warrant is void aud 
Wiki be no justification for his acting under it; and it he 
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S rate 
v. 
Cremons. 


® ® The defendant_was convicted and judgment for. the- 
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executes it, he does so at his peril. The judgment in 
the Superior Court must be reversed.” 


Pex Cur1aM.—JUDGMENT REVERSED. 







08 @ Oe — 
THE STATE v. Wittie CLEMONS, 


The act of 1794, (Rev. c. 406,) to prevent ofraiés of slaves from hiring to — 
them their time, does not subject the master to an indictment, they 


remedy being against the slave alone. 5, 


The defendant was convicted on the’ folowing inde 


ment : 

** The jurors for the State, upon theiroath, ain that witli Clem- 
‘tons, late of, &c. on &c. with force and arms at, &e. unlawfully did 
“ permit his slave by the name of March to hire his own time to divers” 
“* persons, to the jurors aforesaid unknown, contrary to the act of the | 
‘General Assembly, in such case made and provided, and against, &c. | 


¥ 






State being re by Danzex Judge, on the last éir- 

cuit at Beaufort, he appealed. - : 
No counsel appeared fer the defendant. s * 
The Attorney-General for the State. 


Rurrin, Judge.—This is an indietment against the 
master ; and it is founded on a misconception of the act 
of 1794. The statute directs the grand jury, to make 
** presentment of any slave.” The great purpose of the 
act is to prevent and abate the nuisance, as was said in 
Woodman’s case. The proceeding is therefore primari- 
ly against that; and the notice to the master isto give 
him an opportunity, as in other cases, of defending his 
slave, and not defending himself personally. ‘It is'true, 
the owner is indirectly punished, by having his slave 
hired out for one year. But that is only the incidental 
consequence of the judgment. The personal liability 
of the master, is for the penalty of twenty pounds. ‘The 
act does not make him guilty of a misdemeanor, nor sub-_ 
ject him to indictment. - * 

The judgment of the Superior Court is therefore re- 
versed, the judgment arrested. 


Per Curtam.—Jtpement mage 
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Tue STATE v. Sotomon Roper. 


Wherea shawl was droped in an exhibition room, and picked up by the 
defendant, placed in a conspicuous situation and afterwards appro 
priated to his own use ; it was held that he was not guilty of larceny. 

Can larceny be committed of goods that are lost? Qu. 


The dant indicted for petit larceny in steal- 
ing a shawl. Upon the trial before Swarn Judge, at 
Iredell, on the last circuit, many witnesses were exam- 
ined, and the result of all the testimony was as follows: 
An exhibition of wild animals took place, in which the 
animals were placed on the inside of a circular tent» 
a chain was stretched so as to forma ring within the tent, 
the animals were between the chain and the sides 
of -the tent, and the spectators admitted into the ring, 
formed by the chain—that upon one océ@sion, when the 
ring was full of spectators, the defendant'was leaning 
. upon the chain looking at the anima@ls—that some per- 
son exclaimed *‘ there is a shawl,’”’—that the defendant 
.. picked it up from the ground near his feet, shook some 
rubbish from it, threw it across the chain and leaned 
his body over it—that in a few minutes he took the 
shawl and secreted it under his coat, left the ring, 
went to his horse and put the shaw! under a sheepskin, 
Which served as a cover for his saddle. The owner of 
the shawl deposed that she did not know when she lost 
it, that she continued in the ring until she was told 
that the defendant had it, and that then, for the first time, 
she ascertained that it was lost. 

For the defendant it was insisted, 1st. That the shawl 
being lest, and the owner unknown, it was not the sub- 
ject of larceny. . 

2d. That unless the first taking was with a felonious 


intent, the defendant was not guilty of larceny, and | 


of course must be acquitted, unless the jury believed 
that he intended to steal the shaw] at the instant he pick- 
ed it up and hung it on the chain. 

His Honor charged the jury, that the guilt of the de- 
fendant did not depend mpen the felonious intent having 


Vor ILI. ; 60 
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{Dec. 18382. entered his mind at the instant he discovered the shawl. 
—Y’™ That if at the time he took the shawl from the 


~— chain, he knew to whom it belonged, but took it_ with 
Rersr. the intention of stealing it. he was guilty, although he 
might have it up with an intention of preventing 
it from beit red. And further, that if at thé time 


the defendant took shaw! from the chain, thé oWner 
was within the ring, and wi sin thélBound of GB, the de- | 
fendant’s, voice, although she was smaknown to him, — 


if he took it with an intent to app it to his © 
own use, he was guilty of larceny. T dant was = 
convicted and appealed. 3 yt. 

a 


Gaston for the defendant. eee x 
The ditorney General, contra. be 


Danre1, Judge.—In alate Work of great learning and — 

, *h, lagceny is defined to be, ** the wrongfulor | 

> eaten taki d carrying@way by any person; of 
‘mere personal goods of anotlier, from any place, 

with a felonious ifitent, to convert them to his, (the ti-— 
ker’s,) own use, and make them his. own’ prope 


out the consent of the owner.” (2 East. P. Cie 163.2 
p- 553.) But there must be an actual takingvor sever- 


ance of the goods from the possession of the owner, on 


the ground that larceny includes @ trespass ; if therefore, 
there be no trespass in dic, the goods, there can be no 
~~ felony in carrying them aways (2 East. P. C. 554. 1 
—-Htawk P. C. c. 33 8. 1. 1 Russell 95.) It is a general 
maxim, that the ownership of goods draws after it the 
possession. But it the owner or persen whose property 
is alleged tobe stolen, be not actually or constructively 


. in possession of it), the taking cannot amount tu larceny. 


Therefore if goods were lowtiy the owner, and found by — | 
, another, and the taking: was bona fide, and not under a 


mere pretenceef finding, ard the finder-afterwards, fe- 
lopiously determines to appropriate ign i own use, 
it will notbe larceny. , ut if the fi » at the time of 
i was the owner, the subse- 


manner, or his denial of 
other gets, sho 
aa 
f es - 
> * 
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a felonious intent, would be evidence to be left to the ju- Dec. 1832. 


ry, from which ‘hey might infer, that the original taking 
was with a felonious, intent. (East. P. C. 664. Lear’s 

Case, “215, n. 1 Hale 506. 27d. 507.. Rex v. Walters — 
$ Burns Justice 180.) If money by mistake is sent with 
a bureau to be repaired, and it is > with a felonious 
intent, i€/will be a larceny, because'the money was not 
lost. ( Cartwright v, Green 8 Ves.405. In the case be- 
fore the court, it appears that the shawl was lost ; and 
that the defendant took it up, after a by-stander had said 
‘+ there is a shawl,” that he shook the dirt off it, and then 
Jaid it on the chain, and leaned over it for a few mo- 
ments, and then secreted it in his bosom, and left the 


+) ring. The shawl had not been placed “by the owner 








“where the defendant took it from ; but it had” acci- 
*. dentally fallen there and was lost. The defendant when 

- he took it up.in a public manner, was ignorant of the 
owner; he continued thus ignorant unfil some time after 
he left the ring. . The circumstahce of his not calling out 
and proclaiming to the crowd, that he ‘had founda shawl 
does not alter the case, neither does the circumstance of 
his laying the shawl on the chain, and leaving it for a 
short space of time, and returning and then taking it from 
the chain and carrying it away with a felonious intent. 
The owner had lost it; she had not regained pos- 
session of it, nor did the defendant know the own- 
er. . The taking from that place, (I mean the chain,) 
was not a taking from the possession ofithe owner. I 
think from the time the defendant took the shawl from 
the ground, until he delivered it to the owner, it was in 
his possession. As the original taking of the lost goods 
was without a felonious intent, the subseqaent felonioas 
asportation will not make thedefendant guilty of larce- 
ny. I thinkwa new trial should be granted. 


Henpexson, Ohief-Justice.—This case does not pre- 
sent the question, whether lost property is the object of 
Jarceny ; for the original taking of the shawl from the 
ground, was not attended by any circumstance. from 
which a felonious intent could be inferred; it was not 


uh 
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Dro. 183%, done clam et secrete,but openly and publielys The fraudulent 
ore mg nd secret conversion of it afterwards to the defendant’s 
Stare “" use, could not impress a larcenous character on the-ori- 
Rorzz. ginal taking ; Mt most it would only be evidence of, the 
© original in and the open and public manviér in'which 
the act was done, precludes all, idea of a larcenotis in- 
tent, and shows, ainly to be contioverted; that such 
intent, if it ever existed, was an,afterthought. So far 
_. therefore as the secret and:fraudulent withdrawal of the 
© shawl fromi the chain, gave a larcenous character te the: 
first taking, it is to be entirely discarded from the case, - 
»as even those that think that lost is are the object of { 
* larceny, admit that the original taking must be with a 
larcenous er i no after-thought, or after-act can 
© convert it in ut an For my own part, thin 


there m an unlawful taking from tie posses- 
ut constitutes » Pam of opin: ~ 


* 






nion, in the case of the People v. Anderson, (14 John’ 
Runaway slaves do not fall within the description 
property, for from their nature, intelligent beings, 
they are incapable of becoming in the legal or! 
technical meaning of the word, which class of lost pro- 
perty, they in their runaway more closely resem- 
‘ble than any other. Possibl} pepticn to the ene- 

















ral rule may be founded in 
owner can prevent their ababediligit andthe lawat- 
tachessome degree of negligence to the owner in losing * 
his property, and therefore not protect it, when lost, =f 
» - by high 8.5 removal of the shaw] 
from the a ws act of the possession ac- 


quired by the: ant when‘he took it fromfthe ground, 


and not a Star's ‘was entirely 
i knew w ) was the owner, 


sound of his voice’; in neither-case could it be a larceny. 
To ee ae larceny, there pst have been an 


sort 
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taken from the chain. Whether there had been such an 
abandonment, should have been submitted to the jury.— 
It is true it is a question of law, to be decided by the 
Court, bat the tacks upon which it arises, are to be as- 
certained, either by the admission of the party upon re- 
_ cord, or by the verdict of the jury. “The facts then are 
sin no way ascertained, for abandonment is an intent of 
the mind, evidenced itis true, by an overt act, from 
_ which, as in the present case, ” alone is compe- 
_ tent to make the inference. T fact stated up- 
on the record from which th@law can tom the inference. 
The quoanimo with which the defendant placed the shawl 
on the chain, standing by or near tojt, fsfor the jury and 
‘not for the court, and I would not add a single instances 
of an i 
clearly, this"is not a-case where any" judge would — 


77 _—— lc ell or 





» many shades of difference, “to infer from it any rale of 
intent applicable to.all cases, and -_ case must be 
left to be decided according tu its own particular and mi- 
* nute circumstances, that is, according to the actual in- 
tent in each. particular case. Lam of a therefore, 
that the defendant is entitled toa new trial, because the 
_ intention with which he placed the shawl on the chain, . 
_ was not submitted to the jury, and without aw abandon- 
ment of possession by him, no matter under what cir- 
cumstances he afterwards, withdrew it from the chain— 
-no matter whether he knew who was the owner or not, 
_or whether she was, or was not within the sound.of his 
voice, such withdrawal was not a larceny-. Should the 
jury be of opinion that there had been an abandonment of 
the possession, I am not prepared to say that.the article 
was then placed in a situation to be the object of larceny: 
Did such abandoment by hanging it onthe chain, if it was 
an abandonment, restore the possession to the owner, 
without her knowledge?—and did it merely ‘cease to be 
lost property ?—or did it only restore it to its sijation 
when it was first discovered on the ground ? 








ce of fact to be drawn by the'law ; and VerRics 
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abandonment of the possession by the finder, before it was Dzc. 1832. 
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Roper. 
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do so. The act is too equivocal and subject to to too 
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os . be 
Dre, 1832. . These are questions"l leavecto futurediscussion, if the ha 


' —~ occasion should réquire it, foras I said before, L am_not fa 


eal prepared to decide them. os: wl 
Parnitx Per CurraM.—Iuneme nr REVERSED«-.» Wi 
a side ; PTs: ve 


wy tin 


o , P 
2” 

oes 

“ “ wee 


ea o Tue Stare v. Joun Parnice, et al, 
A remedial statute igito be ebnstrud, soas to advance the intention of 
the legislature, as where By the 1815, (Rev. c. 197,° incorpora- 
ting the Cape Fear Navigation, no power to collect tolls — 
is expressly given, unless by that ion which confers on the 
company," all the powérs which the 8th sectionof the act of"4812, 
(Rep. ¢ 848,) gives to the Roanoke Navigation Company, and that 
” section authorize® the latter company, to demand theigtélls at the 









falls of Roa ; it was held that the Cape Fear ee Goat cl 

pany rons *~ their’s at any ver ou tg tip ; 

This walk ‘an ince for’an eee: Sa 
nor, tried befo oop, sa 3 Cc land, s . on 
the last Spring ciredit. 

On the trial, the defendants justified the Lu tm ( 
the ground, that fa eee ill be ‘take =| 
from their am- -boat.” secutor on _ & 
the other hand, justified the seisure as ollector of tl 
tolls due the Cape Fear Navig: ion Company. The j ju i 
ry found @ special verdict to t stance following: val 

That the Cape Fear Nein Company had ap* R 
pointed a place on the Cape Fear river, where tolls tert a 
to be e pal and had authorised ra prosecutor to collect” # 
* them—that onthe day before the assault was com-* |: ** 

*mitted. the m-Boat Toki ath , arrived in the river F 
a 


opposite-to the place e the tolls were to be paid, 
when she was hailed by prosecutor, who demanded tt 
of the defendants. who- were on board, “the tolls due on - 
her cargo,., which was refused and the boat keptuhder =} . 
way, against the orders of the prosecutor, up the river 4 
toa wharf, about three hundred yards above the 
plac®™ where ‘the tolls “were demanded. where her 8 
cargo wae, ay discharged—that on the next day, 





~ 
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* having again demanded the tolls, which were re- 
t fused, attempted to go on board and seise the. boat, 
which was resisted by tlie defendafits, when the assault 
was committed. Four -peints were preseuted.by the 


" tively, then the jury found the defendants not guilty 5 
the points were: * 

ist. Whether that eat of the act of incorporation, 
which -authorised a séisuré ‘of the boat, was constitu- 

tional. 

2d. Whether the ‘deman 3 for the toll could be made 
~] on the Cape Fear riv wn * . 

$d. Could the seisure be made on the day after the 
- demand was male, and 

4th. When the boat had aieg at her place of dis- 
charge. 

His Honor being of opinion that the section of the act 
_of incorporation, which authorised the seisure, was un- 
/ cunstitutional, discharged the defendauts, and Mr. Soli- 
“citor Troy appealed... 

_. The Attorney- Ghecral and Gaston for the State. 


J Badger W. H fay wood for the defendants, waiv- 
ed all the oak but the second. pon this head 
they conte thatag by the first section of the act of 
“S| 1815, (Heo. ¢ 897,) coucerning the Cape Fear river, ~ 
7) all the rights, st and ine granted to the 

Roanoke “Navigation Company,” by certain sections of 
the act of 1812, ( Rev. c. 848,) were'granted’to the Cape 
Fear Navigation @ompany, it was"€xactly asf those 
“sections were literally inserted ia the charter of the Cape 

Fear Navigation Compahy—that by thie stlisection of the 

act of 1812 the Roanoke Navigation Company were au- 

thorised to demand and receive, at ormear the Falls of 

Roanoke, certain tolls—and that of course the Cape. Fear” : 
4» Navigation Company were oniy authorised to demand 
their tolls at the same place. 








Dantet, Judge.—The first question arising outel the _ 
Special Verdict ny whether tue power gcanted sy thecharter 
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before the cargo was dischapged, the prosecutor Dre. 1832. 
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verdict, and iu" case either of them were decide ega- © * 


2 
» 


- 
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_ and Haw river Navigation Company.” By the eighth 


< $n, 
fs 
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incorporating the company, and giving the right to seisé . 
the boat is constitutional. We think it is constitationals™t 
The act of 1815, entitled ‘an act concerning the navi — 
gation of C Fear river,” ‘thanged thé name of the | 
** Deep. and Haw river. Navigation Company,” to 
of the. < “che phe liked cee Company,” ant pare 3 
Be and franchises granted t ‘ 
noke Navigation itete by certain sections’ 
of the act of 1812, entitled “an act for improving” 
the navigation of Roanoke river, from the town of Hali- 




















fax to the place. wher irginia line intersects’ th 
same.” ‘The act of ,, adopts those sections a ds 





among them is the he d declares that they 
constitute and form a part of the charter of the “ “D 


section of the act of 1812, the Roanoke Company are au- . 
thorised to demand and receive at somecoavenient place 
or places, at or near the Falls 6f, Roa » for all com” 
modities through ». or sluic 

made by ae ‘company, tolls ‘according to the follo i 
ingytable and xates, &c,.” After setting out the table of” 
rates, the section proceeds, ‘that if any person or pers, 
sons, shall refuse to pay the tolls at the timeiof offeri 


to pass the places appointed for =: state and pre- 

ae to passing the same, the respectively, & 
lawfully refuse passage to the person or persons 50, . 
ing g,and if any vesssel shall pass without paying,. 










Sag the toll, then the said céllectors respectively, may law- 


am” 


dont, tosecure the tolls to the company. 


jer, according tothe directions ofthe eighth section of 


fully seise such boatr vessel and sell the same at auc- _ 
tion for ready money, after advertiging ‘the sale at least} 


’ ten days,” the money to be first applied to the mae” f 


of the.tolls and ses of seisure.and sale, and the ba- 
lance to the-owner of thé boat: ~.This remedy < 
m7 


in addition to the personal liability of the ewner 
~~ The presecutor, who.was collector of the tolls due the wa) 
Cape Fear Navigation Company, went in the manner, 
stated in the-case, on board of the bat to seise and sell — 


the act of 1812, when he was assaulted by the defend- 


» Ra 











tolls could’ not be made on the Cape Fear river. By 
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ants and driven from the boat, on the ground, ‘as they Dec. 1832. 
say, that he had no legal or constitutional authority to pt 
seise and sell the same to pay the tolls,,and therefore v. 
they made the assault ina necessary defence of their own —P4T#1°X- 
property, which was about to be forcibly and illegally 
taken from them, and that they had no opportunity or 
right, by the act of 1812, to contest the demands of the 
prosecutor in any court of justice. We think, the law 

: ; A power of 
gave the defendants a right to have the claims of the jistress given a 
prosecutor judicially investigated ; they might on the »4vigation com- 


* . ° any upon a re- 
distress being made, have replevied the property, and posal come Gale 


~ had the proceedings returned into a court of record, and tolls is constitu- 


os ‘ . _, tional, th tion 
had its judgment on the rights of the parties. The writ of eairin ip 


of replevin is a common law proceeding and may be used ——— for 
in this State, and is a remedy incident to every species 
of distress without process. It has frequently been used in 


this, as wellasin all the states of the confederacy, which 


_ have adopted the common law. The objection therefore, 


thatthe property of the defendants might have been taken 
from them, under the eighth section of the act of 1812, with- 
out giving them an opportunity*to defend themselves P 


_ against any unjust claims fog tolls, is not tenable and 


will not avail in this case. 
The second ground of defence is, that the demand of 


the second section of the act of 1815. the rights, “ privi- 
leges and franchises of the Deep and Haw river Naviga- 
tion Company, shall extend from the sources of the seve- 
ral rivers and crecks running into the Cape Fear river, 
to the mouth of said river.” By the seventh section of 
the same act, it is declared thus. ** And whereas by im- 
proving the navigation of the Cape Fear river, and the 
various streams that run into the said river, the compa- 
ny will become entitled to tolls at different places, but of 
unequal amount: Be it enacted, that the stockholders, or 
a majority of them, in a general meeting, shall have 
power to regulate and determine the tolls which shall be 
paid, and from time to time alter the said tolls.” 

It appears from this section. that the company are te 
be paid tolls ; we perceive that there is a navigation Com~- 


Vou. UE. 61 
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pany formed ; it has rights, privileges and franchises 
from the sources of the Cape Fear river, to its mouth, 

the company have a right to regulate and determine by 
their by-laws, what tolls shall be paid, so as not to ex- 
ceed fifteen per cent. on their capital stock. This toll.is. 
directed by law to be paid. But where are. they to be 
paid, ask the defendants? They call our attention to 
the 8th section of the act of 1812, adopted by the act of 
1815, and say if the collector under this section, sets up 
a right to seise our vessel, we have a right to say that 
his demand of toll must be made according to the very 
same section, **at some convenient place or places, at 
or near the Falls of Roanoke.” and if a seisure is made 
before a demand of the tolls shall have been made, at 
some convenient place near the Falls of Roanoke, it 
will be illegal and we have a right to resist it. If by - 
adhering to the letter of the act of 1815, with its adopt- 
ed sections of the act of 1812, we disappoint the inten- 

tion of the legislature, and defeat the object contempla- 
ted,.we may be sure that our construction is improper, 

butrif we place a construction on the act, which will 
carry the intention of ‘the makers into execution and ef- 
fectuate the object contemplated, we may be equally sure 
eur construction is right. ‘What was the intention of 
the legislature ? Thisis gathered from reading the whole 
act,.as we gather the intention of parties to a deed or 
other written contract, by reading the whole of it. I 
presume the legislature intended by the act of incorpo- 
ration, to enable the company to raise a capital, by 
means of which. the river Cape Fear should be made na- 
vigable, and that the owners of the capital should be re- 
warded for the use of it, by taking at different ‘+ conve- 

nient.places,”’ tolls on vessels and commodities passing 
along the river, so that the tolls should not exceed fif- 
teen percent. If the tolls for passing up and down the 
Cape ‘Fear river, were to be demanded at .a place 
near the falls of Roanoke river, (a distance of nearly 

one hundred and fifty miles from the Cape Fear river,) 

before they could be legally collected. the object and in- 

tention of the legislature in passiug the act of 1815, 
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would be frustrated. If we were to hold, that thedemand ‘Pec. 1832. 
ad 


was to be made at or near the Falls of Roanoke, and up- 
on a refusal to:pay there, that the vessel and goods should 
be distrainetd on the Cape Fear river, sucha constrac- 
tion would at once be tantamount to a repeal of the law. 
This act of Assembly ‘not being a penal act, but passed 
for a purpose highly beneficial to the country, must re- 
ceive .a fair and liberal interpretation. The tolls by 
the act are to be paid ;.and I think they may be demand- 
ed at some reasonable and convenient place near to the 
place, for the use of which, they became due. Would it 
not be .monstrous to tell the debtors for tolls on the 
Cape Fear river, that they must go to the colleetor’s of- 
fice at or near the Falls.of Roanoke, to pay them? 1 
think it equally absurd to require the company to de- 
mand its debts due as tolls, from the captains of boats 
for using the Cape Fear river, at the Falls of the Roa- 
noke, before a distress for them could be resorted to. 

Where there is a saving clause in a statute, which is 
repugnant to the purview or enacting part of it, it is void. 
(1 Co. 47. Plowd. 564. 14 Pelersidorffs 4b. 719, 720.) 

The intention is to be collected from the express words 
of the particular clauses in cach statute, and where the 
object and intention is clear, it is. not to be defeated 
by the letter or wording of any particular clause, for 
every statute is to be expounded not according to the 
letter, but the intention of the makers of it. (Curlen v. 
Chanklin 3 M & 8.510. 14 Petersdorffs Ab. 716.) 

It does not apppear from the case, that there is any 
such place as the Falls of Cape Fear river; the place 
of collection of the tolls due, must be at some reasona- 
ble and convenient place, and it does not appear that 
the place mentioned in the case, is an improper one. 

If the demand of toll could be made at the place men- 
tioned in the case, which I think. it might, the next ques- 
tion made by the verdictis, ** could the seisure be made on 
the day succeeding the day of the demand ?” The answer 
to the question, appears to me, ought to be in the aflirma- 
tive. I see no reason why the boat should not be dis- 
trained the next day, fora debt which she owed for tolls the 
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day before, whicli had been then demanded and refused to be 
paid. 

The next question is “could the seisure be made 
after the boat had arrived at the wharf?” By the eighth 
section of the act of 1812, the collector may refuse the 
passage ofa boat, upon an omission to pay the tolls demand- 
but the section proceeds, that ** if any vessel shall pass 
without paying the tolls, then the said collectors, res- 
pectively, PF lawfully seise such boat or vessel.” 1 
think it a very convenient time and place for the collec- 
tor to distrain when the boat came to the wharf; cer- 
tainly it would be as legal to arrest the boat there, as in 
the stream. After reviewing the whole case. I think the 


judgment of the Superior Court should be reversed, and 


judgwent entered for the State. 
Per Cuntam.—JuDGMENT REVERSED. 
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WMO BANDA 

During the last session of the Legislature, Tuomas 
Serr e, Esq. of Rockingham, was elected a Judge of 
the Superior Courts of Law and Equity, vice Davin L. 
Swain, Esquire, elected Governor. 

Joun Haun, Esquire, on the 15th day of December, 
resigned his seat upon the Bench of the Supreme Court, 
and Joan J. Dante, Esquire, of Halifax, one of the 
Judges of the Superior Courts of Law and Equity, was 
elected to the Supreme Court in his stead. 


Henry Seawew., Esquire, of Wake, was elected a 
Judge of the Superior Courts of Law and Equity, in 
the place of Joan J. Daniex, Esq. promoted to the Su- 
preme Cuurt. 
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Tue Srare v. Isaac D. Lipsey. 


Where a judge in his charge, did not repeat all the testimony, but only 
such parts of it as he thought would aid the jury in finding their 
verdict: It was held, (Danie, J. dissentiente, ) to be correct. And per 
Rurriy, J. and Henvenson, C. J. that part of the act of 1796, (ev. 
¢. 452,) directing the conduct of judges in charging juries, which 
forbids a judge to express his opinion as to the weight of evidence, 
introduces a new rule. ‘Ihe other part, directing him to state to the 
jury the facts given in evidence, is declaratory that his discretion in 
hat respect, was not affected by the prohibitory clause. 

The case of The State v. Morris, (3 Hawks 388,) approved and ex- 
tended by Henversoy, C. J. and Rurrix, J. and disapproved by 
Danes, J. 

Where, in the court below, a new trial was moved fur because the 
judge expressed an opinion to the jury on the weight of evidence, 
and the case certified with the record, stated no instance in which 
this had been done, but that the judge was unconscious of having 
done so: It was held, that this court having no power to ascertain 
the fact, could not reverse the judgment. 

Where on a trial for murder, the prisoner proved his general peaceable 
demeanor, and the judge informed the jury, that evidence of cha- 
racter was entitled to but little weight, where facts were positively 
sworn to, and it is doubtful from the case, whether this instruction 
referred to the fact of killing, or the amount of provocation, a new 
trial was granted, Rurrix, J. dissentiente. 


This was an indictment for murder, tried before 
Sreance, Judge, at Duplin, on the last circuit. The 
prisoner was convicted, and a motion for a new trial 
being overruled, and judgment of death pronounced, he 
appealed. ‘Ihe case certified with the record, stated 
‘+ the following to be the grounds upon which the motion 
** was made: 


ist. ** That the jury had found against the weight of 
“* testimony, only two witnesses testifying on the part 
** of the state, to a case of murder, and those two being 
‘* contradicted in material parts of their testimony by 
** three witnesses on the part of the state, and by all of 
‘* the defendant’s witnesses who deposed to the same 
‘* part of the transaction. 

2nd. “ That the jury returned their verdict without 
‘¢ due reflection and proper deliberation, in a case where 
‘‘ there was confessedly a mass of conflicting testimony. 
Vou. IIE. 62 . 
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sd. “ That the judge expressed his opinion to the jury 
‘* on the facts of the case, or gave them so strong an in- 
‘¢ timation of it, that it was impossible for them to mis- 
‘* take it. 

4th. “ That the judge in reciting and commenting on 
*« the testimony, dwelt at length, and directed the atten- 
‘¢ tion of the jury particularly to the parts of it, which 
‘¢ operated against the prisoner, and omitted to recapitu- 
‘¢ Jate or comment, on those operating in his favor. 

5th. “ That the judge erred in instructing the jury 
** that the character of the prisoner was only to be con- 
‘* sidered by them, where there was a doubt as to the 
‘* fact of killing, and was entitled to but little weight 
‘¢ where that fact was positively sworn to. 

6th. **'That in a case of conflicting and contradictory 
‘* testimony, the jury should have been instructed, that 
‘* if upon weighing the whole testimony, they had a ra- 
‘* tional doubt of the guilt of the prisoner, they ought to 
** acquit him. 

7th. ** That the judge misapprehended and misrecited 
‘* to the jury, a part of the testimony of Hardy Newton, 
‘‘ a most material witness for the prisoner. 

**'The two first grounds were overruled, the judge 
‘¢ approved the verdict, which was held to be sustained by 
‘‘ the evidence. The third ground was overruled, be- 
«¢ cause the presiding judge was unconscious of having 
‘¢ said any thing in his charge to the jury, which invaded 
‘‘ their exclusive right, as judges of fact. As to the 
*¢ fourth objection, the presiding judge did not recapitu- 
‘¢ Jate all, or nearly all, that was said by the witnesses 
«¢ on either side, but selected from the mass of testimony 
‘¢ such facts as occurred to him to be important to a just de- 
«¢ termination of the cause; and did not refuse to mention 
** any thing which was suggested by the prisoner’s coun- 
«¢ sel, but on the contrary, did mention several facts, and 
** commented upon them, at the suggestion of the priso- 
‘¢ner’s counsel, which he would not otherwise have 
** deemed necessary to call to the attention of the jury. 
* Qn the fifth point, the jury were instructed that the 
‘¢ character of the prisoner was only to be considered 
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** by them where his guilt was doubtful, and was entitled Dz. 1832. 
** to but little weight, where facts were positively sworn “~ “ ~” 


‘to. On the sixth point, the jury were instructed, that 
‘* unless the prisoner’s guilt was so fully proven as to 
** Jeave no doubt in their minds, they ought to acquit. 
** On the seventh, the presiding judge is not aware of 
‘* having misapprehended or mistaken the testimony of 
‘* Hardy Newion, or any other witness in the cause, ex- 
** cept one, which, upon the intimation of the counsel for 
‘* the prisoner, was corrected at the time, and if any 
‘¢ others had been pointed out, they would have been 
** corrected. It is further stated, at the request of the 
** counsel for the prisoner, that the testimony of the first 
‘¢and most material witness for the state, was fully 
*¢ recapitulated by the judge, and that of the other wit- 
‘* nesses was not recapitalated fully, but such parts 
‘¢ thereof presented, as in the opinion of the judge tended 
** to support or contradict the principal witness for the 
‘¢ state ; that if the principal witness for the state and 
‘¢ others were believed, it was a case of murder, and if 
‘* the statement of some other witnesses was believed, it 
‘was a case of manslaughter. And the jury were dis- 
‘¢ dinctly informed, that in this conflict of testimony they 
*¢ must determine what they believed to be the real facts 
‘‘of the case. Many witnesses were offered on both 
‘¢ sides, none of whom were implicated as unworthy, 
‘¢ from their characters, of credit. And the judge went 
‘¢ fully into the rules by which the credit ef witnesses 
+< was to be tested by the jury. It was in proof by all 
<¢ the witnesses who testified to the fact, and they were 
“‘ many, that the prisoner’s demeanor, had hitherto, 
‘¢ through life, been perfectly pacific.” 


Mordecai, for the prisoner, contended, 

ist. That the judge had erred in stating fully to the 
jury the testimony of the principal witness for the prose- 
ention, and in presenting to them only such parts of the 
other testimony as corroborated or contradicted it ; and it 
was urged, that this was stating the evidence for the state 
in solido, and amounted to an expression of his opinion 
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upon the facts, and to this he cited The State v. Moses, 
(ante 2 vol. p. 463.) 

2d. That the objection in the court below, that the 
judge had expressed his opinion to the jury, was not an- 
swered by the statement in the case, that the judge was 
unconscious of having said any thing in his charge which 
invaded their exclusive right as judges of the fact ; that 
the case should have stated what the judge did say, and 
as this was not done, a new trial must be granted for 
want of a full statement of the facts occurring in the 
court below. 

3d. That the act of 1796, (Rev. c. 452,) required the 
judge to state in a full and correct manner, the facts 
given in evidence, and it appeared from the case that 
this was not done. 

4th. That the judge erred in instructing the jury, that 
the character of the accused was entitled to but little 
weight where the facts were positively sworn to. and was 
only to be considered where his guilt was doubtful; espe- 
cially as the case stated it to be doubtful whether the pri- 
soner was guilty of murder or manslaughter; and for 
this was cited Rex v. Crawley, (1 McNally’s Evi. 322,) 
and Rex vy. Thelwall, (Ib. 323,) 


The Attorney General, contra, cited The State v. Morris, 
(3 Hawks 388.) 


Danret, Judge.—The third reason for a new trial, 
is, that that the judge expressed his opinion to the jury 
on the facts of the case, or gave them so strong an inti- 
mation of it, that it was impossible for them to mistake 
it. On this point, the judge states in the case, that he 
was unconscious of having said any thing in his charge 
which invaded the exclusive right of the jury to deter- 
mine the facts. No particular expressions of this opinion 
by the judge, were pointed out by the counsel in the 
court below, and inserted in the draft of the reasons for 
a new trial, and thereby to get them incorporated in the 
case, or have a statement by the judge of what he did say 
to the jury. Icannot therefore, discover that he did 

















SUPREME COURT OF NORTH-CAROLINA. 


489 


express his opinion to the jury on the facts of the case, Dec. 1832, 


and, on this ground, the motion must be overruled. 

The fourth reason is, that the judge iu reciting and 
commenting on the testimony, dwelt at length, and di- 
rected the attention of the jury particularly to those parts 
of it which operated against the prisoner, and omitted to 
recapitulate or comment on those operating in his favour. 
The case states, that ‘‘ the presiding judge did not reca- 
pitulate all, or near all, that was said by the witnesses on 
either side, but selected from the mass of testimony such 
parts as occurred to him to be important to a just deter- 
mination of the cause, and did not refuse to mention any 
thing which was suggested by the prisoner’s counsel. as 
important ; but did mention several facts, and comment on 
them, at the suggestion of the prisoner’s counsel.” The 
act of 1796, (Rev. ch. 452,) forbids a judge giving, in 
his charge to a petty jury, an opinion whether a fact is 
fully or sufficiently proved. But it declares it to be his 
duty to state in a full and correct manner, the facts given 
in evidence, and to declare and explain the law arising 
thereon. In the case of The State v. Morris, it was de- 
termined that a judge is not bound to notice the facts at 
all, but if he states any part of them, it becomes his 
duty to state the whole evidence ; not in hac verba, but 
as substantially as his recollection of them, aided by his 
notes, will enable him. The judge in the present case 
says, **he selected from the mass of testimony, such 
parts as appeared to him important, to a just determi- 
nation of the cause.” If the residue of the evidence was 
material to the issue, (if not material, it should not have 
been admitted,) he was bound by the enactment of the 
legislature, to state in a full and correct manner the 
whole of it, otherwise what he did state might have 
a tendency to obliterate from the minds of the jury, what 
was omitted, or leave an impression upon them, that 
in his opinion, the evidence not recapitulated, was worth 
nothing and did not deserve consideration. I think the 
judge erred in not stating the evidence fully ; and there- 
fore, for this reason, a new trial should be granted. 

The filth reason for a new trial, is, that the judge 
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erred in instructing the jury, that the character of the 
accused was only to be considered by them, where there 
was a doubt of the fact of killing, and was entitled to 
but little weight where the fact was positively sworn to, 
The case states *‘ the jury were instructed, that the cha. 
racter of the accused was only to be considered by them 
where his guilt was doubtful, and was entitled to but 
little weight where facts were positively sworn to ;” 
again the case states, “ that if the principal witness for 
the state, together with others, was believed, it was a 
case of murder; and if the statement of some other wit- 
nesses was believed, it was a case of manslaughter ; and 
the jury were distinctly informed, that in this conflict of 
testimony, they must determine what they believed to be 
the real facts of the case ; many witnesses were offered 


on both sides, none of whom were impeached as witnesses: 


unworthy, from their characters, of credit.” <* It was 
in proof by all the witnesses who spoke of the fact, and 
they were many, that the prisoner’s demeanor had hith- 
erto, through life, been perfectly pacific.” In criminal 
prosecutions, the prisoner is always permitted to call 
witnesses to speak of his general character, for it is 
general character alone, that can afford any test of good 
conduct, or raise a presumption that one, who had main- 
tained a fair reputation down to a certain period, would 
not then begin to act an unworthy part, (2 Russell 703, 
1 McNally 322.) If the judge, in his remarks relative 
to character, meant to apply them to a hypothetical case, 
or to state an abstract proposition, then he was right, for 
when the charge in the indictment is positively proven 
by credible witnesses, the general good character of the 
prisoner will have no weight in his favor—he must be 
convicted. But it-appears, there were a class of wit- 
nesses in this case, who deposed to facts, which if found 
by a special verdict, would have authorised the court to 
pronounce the homicide to be a case of murder, and 
another class, who deposed to facts, which if thus 
found, would only have authorised the court to ad- 
judge the prisoner guilty of manslaughter. In_ this 
conflict of testimony, the general good, or peaceable 
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character of the prisoner, would be a powerful auxiliary Dc. 1832. 


to support the latter class, by making out the proof of a 
provocation, to reduce the case to manslaughter. If, in 
a case of this kind, the judge was to tell the jury, that 
the general good character of the prisoner was entitled 
to but little weight where the facts were positively sworn 
to by the witnesses for the state, such a charge would 
not only be erroneous in point of law, but would be ex- 
pressing an opinion as to the force and effect such a cir- 
cumstance should have on the minds of those who were 
solely entrusted with the power of weighing the evidence, 


-and judging whether it proved the fact of provocation, 


so as to reduce the homicide to a case of manslaughter. 
If I was to take the case from the reasons assigned by the 
counsel of the prisoner, it would be clear the judge erred; 
but Lam to look at the case made up by the court, and in 
that [ am not so well enabled to learn, how and to what 
the expressions, excepted to by the prisoner, were applied. 
They were words of supererogation, or they must be a 
part of the charge, relating to the evidence which bore 
upon the question of provocation, for that the deadly 
blow was given by the prisoner, was not disputed. The 
general good, or pacific character of the prisoner, was 
proper evidence to be left to the jury, and connected 
with the other evidence, was proper to enable them to 
ascertain the quo animo with which the act was perpe- 
trated. I am left so much in doubt, by the case sent 
here, whether this portion of the charge related to the 
fact of killing, or to the question whether there was such 
a provocation given by the deceased as reduced the 
homicide to manslaughter, that I think it best a new 
trial should be granted. 


Henperson, Chief-Justice.—I shall confine myself 
to what is called the fifth point on the motion for a new 
trial, which I shall take from the judge’s response to the 
motion, and not from the allegation of the counsel. The 
‘judge asserts, that the jury were instructed, ‘‘ that the 
character of the accused was only to be considered where 
his guilt was doubtful, and was entitled to but little weight 
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where the facts were positively sworn to.” Although I 
am opposed to prescribing rules of faith for the opinions 
of others, as we know so little of the ground on which 
our own are formed, that had this been a civil case, Ido 
not know .that I should disturb the verdict, as, without 
a very strained construction, the judge may be under- 


stood to have added the latter words, as illustrative of _ 


the former part of his charge, and it was so understood 
by the jury:- Yet in a capital case, I cannot act upon 
bare probabilities, but must give to the words their 
most natural import, and view the latter part, to-wit, 
the following words: ‘and was entitled to but little 
weight where the facts were positively sworn to,” as 
a distinct substantive instruction, which from its phrase- 
ology it purports to be. If the judge means by the words 
positively sworn to, clearly and satisfactorily established 
—he may be right, for character is thrown into the scale 
as presumptive evidence only, and if the opposing proofs 
are strong and clear, carrying conviction with them, in 
such case, it is quite evident that presumptions can make 
but little impression. But if he meant, as the words 
import, that the presumption arising from the character 
can have but little weight where the facts are positively 
sworn to only, or because the facts are positively sworn 
to, I think he erred, for the facts may be positively sworn 
and yet not afford such clear and satisfactory evidence 
of their existence, as not to be shaken by presumptive 
evidence. This may arise from a variety of causes. 
The character of the deposing witnesses—their means of 
knowledge—the manner in which they gave in their evi- 
dence—the very nature of the fact deposed to—the nega- 
tive or positive evidence of opposing witnesses to the 
same or some other transaction referred to, conflicting 
with it. And indeed a great varicty of causes may con- 
cur to shake the belief of juries in a fact positively sworn 
to, by one or many witnesses. Yet these of themselves 


may not be sufficient to overthrow the proofs. The — 


weight of positive testimony yet inclines the scale against 
the prisoner, or to speak more properly, as character is 
admissible in criminal cases only, the weights in the 
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epposite scale are not sufficient to raise it from the 
ground, the character is then thrown into that scale, 
a rational doubt is raised, and the prisoner there- 
from claims an acquittal. Let it not be said that this is an 
unnatural or an overdrawn picture. The original is of 
frequent occurrence, and I think I can perceive this case 
to be of that description. The judge in his statement 
says there was conflicting testimony: on the one side, 
the testimony of what he calls the main witness and 
others, made the homicide to be a case of murder, and 
some witnesses for the defendant, rendered it manslaugh- 
ter. ‘The peaceable and orderly character, which it was 
shown the prisoner had ever borne, had, I think, more 
‘* than but little weight,”’ particularly as to the provoca- 
tion, and the circumstances under which the mortal blow 
was given, for T presume that was the point on which 
the witnesses differed. Such a character, must have 
considerable influence where there was a doubt whether 
the blow was given upon little or no provocation, or 
whether the provocation was great. 

These were my views in the case of the State v. Merril, 
(ante 2 vol. p. 269,) in which I delivered no opinion, but 
concurred with Judge Haxt, in reversing the judgment. 
In that case, the prisoner’s bad character ought not to 
have prejudiced him, as he did not offer his character in 
evidence, and it was his right to offer it or not. Who 
can say that it did not affect the verdict, that it did not 
make out a case otherwise defective, on the part of the 
state, or that the state offered it at least as a make weight. 
Could we, who are not permitted to weigh the evidence, 
say there was sufficient without it? The evidence which 
convinces the understanding, is composed of particles 


too minute, too subtle and too fluid, to be either counted 


weighed or measured ; we have no weights or measures 
of it even for ourselves, much less have we weights and 
measures to mete it out to others. The only rule is the 
quantum sufficit to the understanding of him who is to 
decide. I then thought, and still think, it was the pri- 
soner’s right, (unless he waived it,) te stand before, his 
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jury as an ordinary man, neither above nor below the 
common level, and he should not, but by his own consent, 
be placed otherwise ; and that the jury only, (and per- 
haps not even they, ) could say how much each particle 
of evidence operated, and affirm that the verdict was 
unaffected by the bad character of the defendant, impro- 
perly given in evidence by the state. 

On the other parts of the charge, I concur with Judge 
Rourrin, and for the very satisfactory reasons given by 
him. I think that the judgment should be reversed, and 
a new trial granted. 


Rurrin, Judge, Dissentiente.—-Although this case 
goes back to a new trial upon one of the exceptions, 
yet, as some of the other points are of general conse- 
quence, and have received the deliberate consideration 
of the court, we feel it a duty to pronounce the opinions 
formed on the whole case. 

The conduct of the judge is impeached upon both 
branches of the act of 1796, (Rev. c. 452.) 

It is alleged, first, that he violated that statute by not 
stating in a full and correct manner to the jury, all the 
facts given in evidence. 

The case stated in the record, contains an admission 
by the judge, that he did not recapitulate all, nor near all 
the testimony ; that his method of summing up was by 
reciting fully the testimony of the principal witness for 
the state, and selecting such parts of the residue of the 
testimony, both on the part of the state and the prisoner, 
as he deemed important ; and particularly, such por- 
tions of it, as in his opinion, tended to support or contra- 
dict that witness. The case further states, that at the 
request of the prisoner’s counsel, the judge supplied some 
of the omissions in his charge, as first delivered, by men- 
tioning and commenting on several facts, which he had 
not before thought it material to call to the attention of 
the jury ; and that, although he did not then mention all 
the testimeny, he did not refuse to doas to any part thus 
requested. 
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It is contended, that the act of 1796 is susceptible of Dre. 1832. 


a construction literal only ; and thus construed, that it 
lays down an imperative and exact rule of duty, to be 
observed in every case. 

That this argument is not correct to its whole extent, 
is established by the case referred to at the bar. (The 
Stale v. Morris.) That is an authority, that a judge is 
not bound to charge on the facts, that being a matter 
left to his discretion. The opinion adds indeed, that if 
the judge does charge the jury, he must do it according 
to the rule laid down in the act. That was not the point 
of the decision. If it were, it would be conclusive upon 
us now. And even as an incidental remark, falling 
from Chief-Justice Tay1or, it is entitled to, and receives 
great respect. We do not however, concur in it; and 
I am persuaded, that had the point come directly into 
judgment, and thus called for those deliberate reflections 
of his mature mind, which he always bestowed on those 
questions, upon which the rights of partics were deter- 
mined, we should now have the advantage of his au- 
thority for the conclusion at which we have arrived. 

The powers and duties of a judge, in giving a charge 
at the common law, and the aid derived from it by the 
jury, were fully understood and clearly expressed by the 
Chief-Justice. And this duty, both in its performance 
at all, and in the manner of its performance, was felt by 
him to be discretionary. It depends of necessity, he 
says, on the circumstances of each case, whether the 
judge’s aid would be of any efficacy. The evidence may 
be so equally balanced, that it would be unsafe for him 
to interfere; or the case may be so plain and intelligible, 
as to render his interference unnccessary. This neces- 

‘sity appears to us to be an equally good rule for the con- 
struction of the act, as for the principle adopted at com- 
mon law. The rule being founded in necessity, has no 
limit or restriction, and in its nature can have none.— 
The great reliance indeed for truth in the verdict of a 
jury, is on the intelligence, integrity and independence 
of the jurors. But while they are deemed competent to 
that end, experience and the knowledge of mankind pro- 
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Dae. 1832. duce the conviction, that, unused as they are to judicial 
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enquiries, often depending upon artificial reasoning, they 
are more competent when aided by the more extensive 
knowledge and more perfect experience of a judge, versed 
in human affairs, accustomed to consider, discuss and 
digest masses of complicated evidence, to separate the 
material from the immaterial parts, and to combine the 
former so as to display the full force of each and all its 
parts. There is but little danger, that the complaint 
now made, can be justly urged against a judge—that he 
did not go fully into the evidence. Not only his useful- 
ness. but his character much depends on it; and it is 
believed, that no judge ever refused upon the request of 
the jury, or even that of the party, where the purposes 
of justice could be in the least promoted by it. But the 
real point of controversy, often and generally depends 
on a very small portion of the testimony introduced, In 
the course of a trial, points made upon prolix and com- 
plicated documents, or after the most wearisome exami- 
nation of witnesses, are abandoned, sometimes expressly, 
but oftener tacitly, because not sufficiently raised by the 
proof adduced, or answered by fuller proof on the other 
side. Counsel themselves, who have industry enough 
to discover, and sagacity to perceive the point really in 
dispute, do not feel their way through the cause in the 
dark, laying hold of every intervening object, material 
and immaterial, but bring that point to the light, estab- 
lish its character, and press the evidence relevant to it ; 
and in so doing, best serve the interests of the party and 
the purposes of justice. A burden which the counsel 
thus takes away from the court and jury, the judge can- 
not be bound to re-assume. To advert to every thing 
that has thus occurred during the trial. though not pressed 
by the party, though yielded by him, immaterial or ab- 
surd, would be a harmful consumption of time, obscure 
the truth, and confound the minds of the jurors. And it 
is not possible to lay down any rule, but one of two: 
either that it must be left to the sound discretion of the 
judge himself to determine where, and on what circum- 
stances he will animadvert; or, that he must notice and 











SUPREME COURT OF NORTH-CAROLINAs 


497 


comment upon all; for who else can determine which Dec. 1832. 


was material or immaterial? Every body, who knows 
any thing of trials, knows that there are in every trial 
many details of testimony upon immaterial matters, and 
much impertinence of interrogatory and answer, which 
it can serve no purpose to sum up, and which in pfactice, 
are always disregarded. It is of necessity so. 

The act of Assembly was not meant to alter the rule. 
It professes to be declaratory. It could not mean to de- 
clare that to be existing law, which all the world knew 
to be the contrary. The first clause does abridge an 
' ancient duty of the judge, to advise the jury upon the 
weight of evidence, and restrain him from expressing an 
opinion, that a fact is sufficiently proved. But the charge 
was not confined to the weight of evidence, nor was that 
its most material part. In custom and utility, it extended 
to all the other important aids before mentioned, which 
the jury could receive from the judge. This the legis- 
lature knew and properly appreciated. The second 
clause was then added, not to create a new and substan- 
tive duty on the part of the judge, but solely to prevent 
such a construction of the first as should in any wise 
interfere, either in the way of enlarging or curtailing 
any of those functions usually exercised, or those duties 
usually performed, other than-saying whether the proof 
of a fact was full or sufficient. Hence, this clause begins 
with ‘+ but,” that is, notwithstanding the previous enact 
ment, and continues, ‘* it is hereby declared to be,”’ that is, 
declared that it is, and shall continue to be, *‘ the duty of 
the judge to state in a full and correct manner the facts 
given in evidence.” If taken to be an enacting statute, 
enjoining positively a duty in the terms used, it is ab- 
surd ; for it requires an impossibility. In-giving a full 
and correct statement of the facts in evidence, there can, 
in this sense, be neither a more nor aless. Inthe whole 
circle of duties, to the performance of which a judge is 
called, there is not perhaps one, to the due performance 
of which, greater abilities and a happy temperament and 
elocution, are more necessary. than this of summing up 
toa jury. It often calls for the highest efforts of the 
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most vigorous natural faculties, improved by education, 
informed in professional and general learning, practised 
in forensic debate and judicial investigation. It cannot 
be meant, that the least man should fully and correctly 
perform that to which only the greatest is equal. Coupling 
in the same sentence this duty with that of declaring the 
law arising upon the facts, dues not put them both on the 
~same footing in this respect. The subjects are distinct 
and of different natures. This last provision is strong to 
shew, that it was not intended to introduce a new rule 
in either respect ; but to leave the obligations to sift and 
collate the evidence, and to decide the law, as they were 
before. It was before and always, the duty of the court 
to declare the law, and it needed no legislative authority 
to make it so. That in its nature is a definite thing. 
It may be done in direct terms by any body; and an 
error is subject to easy detection, and ready correction, 
by a superior tribunal. The act continues the duty as 
it then was. Sowiththe other. It might be held other- 
wise, if it were possible to lay down any certain rule 
upon the subject. But the ground of the discretion at 
common law being indefinite, is that the duty is undefi- 
nable. The same reason controls the construction of the 
statute, even if it be considered as being an enacting one. 
The charge to the jury, therefore, must be left, as it al- 
ways has been, to the discretion of the judge ; the occa- 
sion to his conscience—the manner to his ability. The 
only exception is such a plain departure from impar- 
tiality in collating the evidence, as of itself to convey to 
the jury an impression of the judge’s opinion as clearly 
as an explicit declaration would. If it were possible to 
make such a case appear, in its true light in the record 
brought here, this court would be bound to set aside the 
verdict. | 
This the majority of the court thinks to be the plain 
sense of the act, and should not have deemed this reading 
of it necessary, but for the dictum in the State v. Morris, 
and the zeal manifested at the bar in the argument of 
this case, and a difference of opinion amongst ourselves, 
which led us to suppose, that possibly we might before 
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have misapprehended it. We are now satisfied, that Dec. 1832. 


there is no medium between the rule of the conymon law 
and one which shall seal the mouth of the judge alto- 
gether ; a measure, which will prebably be thought of, 
when an appeal shall be allowed from the Superior to 
the County Court, and which would imply a reproach 
unmerited, I believe, as it is derogatory, to the intelli- 
gence and the virtue our fellow-citizens, who sit as jurors 
in the Superior Courts. 


It is alleged next, that the judge violated the same 


statute by expressing his opinion upon the facts. If this 


_ be true, the verdict must be set aside. 


The case stated in the record, does not set forth the 
words of the judge, which are complained of, as being 
an expression of opinion ; nor does it set forth, that in 
fact the judge did express an opinion. On the contrary, 
the presiding judge overruled the motion for a new trial, 
because he was unconscious of having thus invaded the 
exclusive right of the jury. It does not then appear af- 
firmatively, that the judge did err, as is alleged. 

But it is insisted, that the case is so stated in this re- 
spect, as to preclude this court from examining into it, 
and therefore, there must be a new trial. The argument 
is, that the judge cannot say in general terms, that he 
did not express an opinion upon the facts, but must set 
forth the evidence and his comments on it; much less 
can he say he is not conscious of having done so; 
for the rights of the party depend upon the fact, and not 
upon the motives of the judge, or his inadequate percep- 
tion of his duties or his errors. 

It will be perceived, that this argument is not directed 
against the error which was alleged in the Superior 
Court to have been there committed by the judge, and 
from which this appeal is taken. It is not an error com- 
mitted in deciding the cause, but in the method of stating 
that decision. Errors of the former kind, are those 
which it must be supposed an appellate tribunal is con- 
stituted primarily to correct. And it seems to the court, 
that our jurisdiction is necessarily confined to them. 
For we have no means, but the statement of the record, 
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of ascertaining whether the case is truly or untruly, per- 
fectly or imperfectly set out ; and what we find there, 
we mast say happened, and cannot say that any thing 
else did. It is argued, that as the judge states the case, 
or at all events, admits it, if drawn up by counsel, or 
such parts of it, to be inserted in the record as he chooses, 
that the case stated must purport to be a full statement, 
else the judge will have it in his power to keep all his 
errors from the revision of this court. ‘This consequence 
is true, but the question is not what the judge of the 
Superior Court ought of his own motion to do, nor what 
provisions it would be wise in the legislature to adopt 
to compel him to do the party right ; but what jurisdic- 
tion is by law conferred on this court—whether we can 
go out of the record for any purpose? Suppose a judge of 
the Superior Court, instead of stating the case partially, 
shauld refuse to state any, and refuse to allow an appeal, 
or the prayer for one, to be entered of record, could this 
court ascertain those facts, and give a remedy by revers- 
ing the judgment? Certainly not. 

The objection assumes, that it is the province of the 
judge to put the exceptions down in writing, and set 
forth the facts on which it is founded, and not of the 
party who alleges the exception. I say this is assumed, 
because certainly he whose duty it is to draw up the case, 
cannot complain that it is imperfect. The duty of the 
judge to admit the truth to be stated, as far as the party 
thinks the same to be material to him is, doubtless, both 
an official and moral one. But that the labor of pre- 
paring it does by law or in reason devolve on him, is 
more than doubted. The only statute upon the subject 
is that of 1799. (Rev. c. 520.) That authorises 
the judge to make up @ case, or to cause one to 
be made by the counsel in court, under the direction of 
the judge. No appeal is given by the act. The only 
questions brought up were those on which the judge or 
judges doubted, and they were sent to a conference for 
the satisfaction of the judge himself. He, therefore, as 
best knowing his own mind, might well be expected to 
put down the question which he wished resolved, and 
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that required neither much time nor labor, and conse- Bxc. 1832. 


quently could not interrupt his other duties. But even 
then he might impose the task on the counsel of the 
parties. In practice, a difficulty has seldom, if ever, 
arisen. The judge or the counsel has drawn out the 
case according to their mutual convenience. Finding 
the system, as thus in use, to operate beneficially, the 
necessity did not occur to the legislature, when passing 
the acts of 1810 and 1818, allowing appeals, for provid- 
ing by whom the party’s exception should be written, or 
giving any means for compelling the judge to put the 
matter thus written, if true, upon the record. In the 
absence of legislative provisions, this court is obliged to 
decide upon reasons of propriety and general convenience, 
and place the duty on those to whom those reasons point. 
Asa matter of personal labor, the party and not the judge, 
ought to perform it. But the public interests constitute a 
preponderating argument, which can leave no doubt. Ap- 
peals are now, as they ought to be, matters ofright. Im- 
posing iton the judge as his business to prepare the cases, 
will put it in the power of one pervefse suitor or capri- 
cious counsel, to arrest all other business, and engross 
the judge during the term, in drawing up reports in per- 
haps the first or second cause called for trial. If it then 
be also true, that the record as drawn up by the judge 
must set out the whole case, the evils would be intolera- 
ble; for although every exception might not make that 
necessary, yet in every case it would be in the power of 
the party to make the exception now under consideration, 
that the judge had expressed an opinion, and then the 
jadge must write out all the evidence, and all his charges 
or state falsely, that he had set them down, when he had 
not. The judge would be harassed at the will of the 
person against whom he had decided, and‘this only at 
the poor risk of paying costs in this court ; other suitors 
would be indefinitely delayed ; and the records would be 
unnecessarily, but unavoidably prolix. It isenough to re- 
quire the judge to admit the party’s statement to record, 
if true, and to reject it if not true. And the party can- 
not object to the statement, because it must he taken in 
Vox. IIE. 64 
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this court, to be his own—prepared by him or for him. 
Even if it appear to be the personal act of the judge, it 
must be presumed to have been satisfactory to the party, 
(under the provisions of our law,) or that he would have 
framed another, which, if true, the judge would have 
adopted. And in this case, that presumption seems to 
be consistent with the fact, for the objection in the Su- 
perior Court was made in terms as general as possible, 
without any specification, and has been sufficiently met 
by a denial in terms as general. 

There are perhaps considerations applicable more di- 
rectly to the question as to the responsibility of the judge. 
For admitting that the duty be on the judge, and that 
he perform it imperfectly, the question remains, can 
this court reverse the judgment, when no error appears, — 
and this much only is seen, namely, that for all that does 
appear, there may have been an error in the decision. 
The appeals first known in this state at common law, 
were those on which a trial de novo, was to be had. 
The first verdict was abrogated, the merits stood indif- 
ferent; the appellate court was to try and determine the 
cause upon the whole case as there made, without refer- 
ence to what it ‘was in the court below. Appeals had so 
long and familiarly been regarded in this light, that it 
is not surprising, that upon appeals being first allowed 
to the Supreme Court, the difference was not attentively 
considered. Early after this court was organised, new 
trials were ordered, because the case was not stated, or not 
sufficiently stated. Butin others, as in Frazier v. Felton, 
(3 Hawks 231,) the contrary was held. And more re- 
cently in several cases, an appeal has been treated as 
being~in the nature of a writ of error, operating as a 
supersedeas to the judgment below, and the case in the 
nature of a bill of exceptions. The verdict, and in 
some respects, the judgment are not annulled. If erro- 
neous, the latter has to be reversed here, and the former 
set aside. The merits do not stand indifferent. It isa 
fair presumption, that the instructions in matter of law 
were right. And every presumption is made in favor at 
least of a verdict, as determining the merits. These 
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presumptions must stand, until overthrown by facts dis- Dc. 1832. 
tinctly appearing. In nocountry, I believe, inthe world “Y™ 


is it otherwise, where causes are not reheard, but barely 
reviewed—certainly not in any proceeding, with the as- 
sistance of a jury to determine facts. It is no answer 
to this reasoning to say that the party will be without 
remedy. This, by appeal, must be also proved to be the 
proper remedy. It may be, that there is redress for the 
party against the judge. That is not for us to deter- 
mine at present. Certainly too, the judge is responsi- 
ble in his character, and obnoxious to punishment as a 
public offender, who refuses to insert the facts on the 
record, or does it untruly to the prejudice of the party. 
The legislature seems to have thought these responsi- 
bilities a sufficient guarantee of fidelity, and as far as 
our experience has extended, the confidence was not mis- 
placed. If they prove insufficient, the legislature alone 
can supply others. If indeed our present statutes had 
given to this court other means of getting the facts placed 
before it than by a statement in the record, the court 
could and would have founded a remedy on the statute, 
as has been done under that of 13 Ed. I. c. 31, by arule 
and a mandamus to the judge to certify the facts. But 
our law requires the case to be of record in the court be- 
low; and the judge cannot alter that after his term. 
But were such proceedings in our power, this court could 
not reverse the judgment before the judge did certify ; 
nor after that, upon facts contrary to those certified, or 
because the certificate did not appear to be full. If the 
inferior court were to withhold its decisions altogether 
from revision, the evil would hardly be greater than that 
of the superior travelling out of the record for a 
ground of decision. The discretion of such a tribunal, 
with no means for informing its discretion, would be in- 
tolerable tyranny ; no verdicts would stand, nor any 
litigation be terminated. 

Being confined to the statements in the record, the 
court must say that it does not appear that the judge 
did give an opinion on the facts, and therefore, that there 


is no error in this respect. 
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Thus far, the majority of the court concurs in this 
opinion, and the reasons given for it. It remains now 
to consider another exception, on which there is a differ- 
ence of opinion, and I have the misfortune to stand 
alone here. - 

Upon the effect of the evidence of character, I think 
the error of the judge, if any, was on the side of the 
prisoner. I take the judge to mean, and that he must 
have been understood to mean, by the words ‘+ positively 
sworn to,” sworn to directly by witnesses believed by 
the jury. In that case, I think evidence of character 
has no weight. I conceive, character is a circumstance, 
which cannot repel the positive and affirmative statement 
of credible witnesses. In other words, that the charac- 
ter of the person cannot change or give color to the cha- 
racter of his acts, when these last are satisfactorily es- 
tablished. : 

The judge is more than supported, in terms, by res- 
pectable writers on evidence and crimes. Mr. Archbold, 
(Crim. Pl.78,) lays itdown, that “ evidence of character 
can be of avail only in doubtful cases.”” Mr. Starkie, 
(Evidence, Pt. I. 35,) says, that “a presumption from good 
character is too remote to weigh against evidence which 
is in itself satisfactory, and ought never to have any 
weight except in doubtful cases.” These writers only 
follow those who have treated the subject before them, 
and seem fully to sustain the judge in adopting the rule, 
at least to the extent he did. I think he is equally sus- 

tained by principle. 

Although there is no certain test of truth to each in- 
dividual but his own senses, yet when one is called on 
to determine, upon human testimony, how the truth is 
as to a particular fact, not the object of his own sensés, 
he must proceed on that testimony as if it were the cer- 
tain means of determining the enquiry. He must do so, 
not only because by the universal sense of mankind, 
(founded en a general experience that a disinterested 

person will, under the sanction of an oath, ordinarily 
depose to the truth,) such testimony has been held to be 
means adequate to the ascertainment of truth, but be- 
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cause it is the only means in our power. If theinterests Dzc. 1832. 


of society would allow the determination to be avoided, 
it would be different. Each person might then claim the 
evidence of his senses before he pronounced his opinion 
affirmatively, that the fact was the one way or the other. 
But our obligations to each other will not suffer us to 
evade a decision. The tribunals must act, and they are 
obliged to decide without that highest evidence, their 
senses. In coming to a decision, they must assume that 
the means by which the truth may be best attained by 
them—by which alone they have it in their power to at- 
tain it, are means positively sure and certain of deter- 
mining the question of fact. When therefore, the testi- 
mony of a witness is affirmative, positive and direct, and 
it is not contradicted by the testimony of another wit- 
ness, or the credit of the first witness is not impeached, 
there is no opening for doubt, unless we say, not only 
that there is no absolute certainty, but that we must act, 
or are at liberty to act, as if every thing were absolutely 
uncertain—which is inadmissible. There is in such a 
case nothing, in the sense of weighing the testimony, to 
be left to the tribunal—whether judge or jury—to whom 
it is addressed ; for there is no other relation touching 
the same fact, with which to compare it—nothing to be 
put in the other scale. It must be taken as entirely 
true; because the law says, in admitting it, that such 
testimony under the sanction of an oath, is a sufficient 
test of truth ; and if it be uncontradicted, it is a perfect 
test, being the only one. | 

When a collateral circumstance is offered to shake a 
conclusion thus established, it is manifest that it is irre- 
levant to that end, if it be not inconsistent with the con- 
clusion ; or at leat, if it stand indifferent, admitting the 
circumstance to exist, whether the conclusion be true or 
false. 

Such a circumstance I conceive general character to 
be. I admit it to be absurd to say, that an honest man 
has committed a larceny. But the question is, whether 
such honesty is proved by a previous character for 
honesty, against direct proof of the very fact. It seems 
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to me, that it has no tendency to repel the positive testi- 
mony, unless we say that it is as probable that one man 
with a good character will commit the crime of perjury, 
and is committing it, as that another man of like cha- 
racter, did commit the crime deposed to. This may be 
true in the abstract. But it is a principle upon which 
we cannot act. We are obliged to proceed on the con- 
trary principle, or let all offences go unpunished, and 
all wrongs unredressed. Of all circumstances, that of 
character is the least satisfactory. It is extremely dif- 
ficult to say, in the first place, what the character is. 
The estimation in which one is held by the world at 
large is not, like particular facts, capable of being cer- 
tainly known. Still more difficult is it, if not impossi- 
ble, to dive so deeply into the human heart, upon the 
most intimate acquaintance, throughout the longest pe- 
riod of intercourse, as to afford a reasonable certainty 
of gaining such a knowledge of the temper and dispo- 
sition as would produce more than a faint inference, that 
there was not an original taint in principle, or such a 
latent infirmity of temper as might be surprised by sud- 
den, though slight provocation, or such a secret love of 
wicked lucre, as could not withstand temptation and op- 
portunity. Men constantly do things, which astonish 
those who knew them before ; nay, the thought of which 
never, under different circumstances, entered their hearts; 
at the very imagination of which, they would, at other 
times, have been shocked. Such is our experience of 
the frailty of our nature. There can be nothing then 
in the evidence of the character of the accused, to con- 
tradict or discredit clear and direct testimony. It may 
be said then, that it is altogether irrelevant and ought 
to be rejected by the court as incompetent. So it ought, 
upon principle, in a clear case of affirmative evidence ; 
for the presumption founded on it is remote in every 
case, and absolutely inadmissible against evidence other- 
wise plain and satisfactory. It always has been held 
so, as evidence of guilt. This could not be, if it were 
substantive evidence to establish the crime; but it would 
be admissible, as is every other circumstance tending to 
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the conclusion. Neither in a clear case of positive tes- Dzc. 1839, 


timony, does it tend to establish innocence. The hu- 
manity of the law, admits it on behalf of the prisoner. 
But it cannot be laid down to a jury, that they have a 
right to make what use they choose of it. It would be 
wrong to be governed by it in any case in concluding 
guilt ; it is therefore never admitted for that purpose. 
It is equally inconclusive, on the other side, in general; 
but in favor of life and character, it is admitted as a 
slight circumstance to operate where even slight circum- 
stances will avail—in a case of doubt and uncertainty. 
It cannot, in itself, make a case of doubt and uncertainty. 
Therefore, as I said, it is in principle incompetent, ex- 
cept in a doubtful case, and the court ought to. reject it 
in every other. And so the court would as upon other 
questions of competency, if the court could determine 


the question upon which its relevancy depends, namely, 


the doubts entertained by the jury upon the substantive 
evidence to the fact. It is an anomalous case, and the 
evil arising from the admission of evidence when it ought 
not to be admitted, is sought to be corrected by advice 
to the jury, as to the state of facts in which that circum- 
stance may be properly used. ‘That, ‘I think, was done 
here. The evidence was proper here, because there was 
a conflict in the testimony to the fact. If, upon that, 
the jury doubted, they could call in aid of the prisoner 
his good character, as contributing to the presumption, 
that he did not perpetrate a murder. If they had no 
doubts as to which of the witnesses swore to the truth, 
as between themselves, character could not raise them. 
And that, it seems to me, is what the judge said. 

I am therefore, opposed to a new trial upon either of 
the grounds. 

Per Cur1aAM.—JUDGMENT REVERSED. 
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Wiut1i1am WoopnovseE, ef al. 
v. 
Asner WILLIAMS, ef al. 


Where to debt on a bond, for the payment of purchase money, the defen- 
dant pleaded performance, and offered in proof of his plea an acknowl- 
edgement of payment, and a release in a bill of sale: It was held, that as 
he had not pleaded the release specially, it was mere evidence, and the 
plaintiff was not estopped to prove the contrary. ' 


This was an action of Dest, upon a bond executed 
by the defendants, whereby they bound themselves to pay 
the plaintiffs $2,000, with a condition reciting, that 
there was a treaty for the purchase of a vessel by the 
defendant Williams, from the plaintiffs, and proceeding: 
‘* Now, if in addition to the sum of money which the 
‘¢ said Abner Williams hath already paid, hé shall pay 
‘¢ to the plaintiffs such further sum as the repairs they, 
‘* the plaintiffs, have put upon said vessel, since she hath 
‘** been under repair, and shall receive from the plaintiffs 
‘« all such rigging, &c. as they may have prepared for 
‘¢ said vessel, at a fair cash price, then the obligation 
* to be void, &c.’™ 

This bond was dated April 25th, 1828. 

Plea—Performance of the condition. 

On the trial, at Camden, before Swain, Judge, on the 
last Spring Circuit, the defendant in support of his plea, 
offered a bill of sale for the same vessel as that mentioned 
in the bond, dated April 29th, 1828, whereby the plain- 
tiffs sold the vessel to the defendant Williams, * for and 
‘¢ in consideration of the sum of $2,000, to them in hand 
** truly paid, at and before the sealing and delivery of 
‘* these presents by” the defendant Williams, ‘‘ the re- 
** ceipt whereof we do hereby acknowledge, and there- 
‘* with are fully satisfied and contented, &c.”? To rebut 
this, the plaintiffs offered a letter of Williams’ to them, 
dated April 30th, 1828, authorizing them to deliver the 
vessel to the bearer, and promising to pay their bills for 
sails, &c. according to the contract. 
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For the defendants it was objected, that this letter 
could not be received te contradict the estoppel upon the 
plaintiffs, contained in the deed for the vessel ; but his 
Honor permitted the evidence to go to the jury, who re- 
turned a verdict for the plaintiffs and the defendants ap- 
pealed. 

Tredell, for the defendants, cited Brocket vy. Foscue, (1 
Hawks 64.) 

No counsel appeared for the plaintiffs. 


Hennerson, Chief-Justice.—An estoppel is the con- 
clusive ascertainment of a fact by the parties, so that it 
no longer can be controverted between them. It is not 
solely the result of the act of the parties themselves, but 
may be by the adjudication of a court appointed to try 
the fact. - After an estoppel has thus arisen, if the exis- 
tence of the fact, contrary to it, is averred by one of the 
parties, the other may shew it by pleading if it be not 
already apparent upon the record, and pray judgment if 
it shall be controverted. But if the party seeking the 


benefit of the estoppel will not rely on it, but will an- ™ 


swer to the fact, and again put it in issue, the estoppel, 
when offered in evidence to the jury, looses its conclu- 
sive character, becomes mere evidence, and like all other 
evidence, may be repelled by opposite proof, and the 
jury may, upon the whole evidence, find the truth. This 
is the rule only in cases where the party relying upon 
it has had an opportunity of pleading it as an estoppel, 
and does not do so, but takes issue on the fact. Where 
he has no opportunity of pleading it as an estoppel, as 
in actions of ejectment and others, where the pleadings 
are general, there the estoppel retains its conclusive 
character, and the jury must find according to it. This 
is common learning and common sense; by departing 
from it, we are involved in many difficulties and ab- 
surdities. The most competent evidence is to be rejected, 
because the other party has first got before the jury 
something of a higher and more conclusive character, 
but which the jury have not passed upon, even as to its 
genuineness ; and if this lesser evidence be received, the 
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cannot be pleaded, 
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Dac. 1832. jury are to be told first to pass upon the higher evidence, : 
wy’ and if they find it to be genuine, then entirely to disre- 

Woopnovss b . . ci 

a gard the lesser; but if they should find it not to be a 

muraMs. genuine, then to turn their attention to this lesser j 

evidence ; and here we have it gravely contended, al- b 

though the defendant has himself averred the fact, that , 

he has paid the money for which this suit is brought, b 

and has not relied on the acknowledgement of payment t 

contained in the bill of sale, that the plaintiff shall not t 

be permitted to read to the jury the defendant’s own t 


letter, requesting him to deliver to his agent the articies 
purchased, for the price of which, this suit is brought, 
and promising that he will pay him for them. ‘That 
this letter, coming from the defendant, and therefore 
competent—upon the subject in dispute, and therefore 
relevant, shall have no weight with the jury in deter- 
mining a fact which they are sworn to decide according 
to the evidence. If the defendant had chosen, perhaps 
he might have concluded the plaintiff from alleging that 
the debt was not paid ; but he shall not avoid the risk 
of pleading the release-as ‘an estoppel, and yct have all 
the advantages of its conclusive character before the 
jury. Itis like pleading and demurring, at the same 
time, to the whole declaration. 
We are aware, that this decision is at variance 
with the principles declared in the case of Brocket 
The case of vy. Foscue, as applied in that case, but with the prin- 
th Mewhe64) ax. ciples themselves this decision does not interfere.— 
ined and then There, by an oversight, we did not take this view 
of their application, and we are indebted to our 
brother Dantex for it in this case. We ‘hope by 
adhering to the law in its simplicity, to avoid the 
perplexities so often encountered on the trial of causes, 
and that we shall seldom hear of objections to evidence 
the most competent and relevant, because the jury have 
something before them already, but which they have not 
yet decided on, of a more conclusive character. If 
the lesser evidence has been first offered, telling the jury 
to pass first on the higher evidence, before they even 
look at the lower, necessarily, in the deliberations of a 
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jury, leaves them to find one fact, before they turn their Dre. 1832. 
attention to another, and frequently one fact decides the —““Y 


cause, and is often so dependent on another, that it is 
unnecessary to examine the latter before the former is 
disposed of. But it is rather novel for the jury to have 
before them, at the same time, evidence of such different 
grades, that they must examine and dispose of one class, 
before they can look at another. This is requiring of 
them more than they can do; necessarily, they must 
take the whole evidence, upon one fact, into considera- 
tion, they cannot, if they would, do otherwise. 

We wish again to repeat, that we do not consider this 
decision at all at variance with the case of Brocket v. 
Foscue; it affects only the application of the principles, 
in the state of the pleadings there, we think it was de- 
cided by the wrong forum. If the conclusiveness of 
the receipt and acquittance in the deed had been relied 
on, it should have been pleaded as an estoppel, this not 
having been done, but issue joined on the fact of payment, 
the deed was only evidence of that fact, and the jury 
should not have been concluded by it. 


Per Cur1am.—JUDGMENT AFFIRMED. 
—@ @& Oe — 


Henry Smitru v. JAMES MorGan. 


A guaranty of “a note and judgment against A. and B.” is satisfied by a joint 
note of both, upon which judgment has been entered against one. 


AssumpPsIT, upon the following guaranty: 

‘61, James Morgan, assign the note and judgment 
‘‘ against Henry and John FVilkes, of the town and county 
‘¢ of Halifax, which was made payable to me for the 
‘¢ sum of $3,350, dated 15th February, 1823, to Henry 
‘¢ Smith, and I, the said James Morgan, do guarantee 
‘‘ unto the said Smith that the aforesaid note and judg- 
‘‘ment is good. March 4th, 1823.” 

Plea—Vun assumpsit. On the trial, before Danret, 
Judge, at Northampton, on the last Spring Circuit, the 
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case was as follows: At the time of making the guaranty, 
Henry Wilkes had confessed a judgment to the defendant, 
but John Wilkes was not a party to it ; John Wilkes was 
then perfectly solvent, and had a suit been brought 
against him then, or at any time before his death, in 
December, 1823, the debt mentioned in the guaranty 
would have been paid. Had an execution then issued to 
the counties of Bertie and Martin, against Henry Wilkes, 
it would have been satisfied, as he had property in those 
counties. Suit was not brought against John Wilkes 
until eleven months after the qualification of his admin- 
istrator ; it was brought in the name of the defendant, 
but whether it was prosecuted by him or the plaintiff, 
did not appear ; within ten days after the date of the 
guaranty, the attorney who obtained the judgment 
against Henry Wilkes, asked the plaintiff if he wished 
process to be issued against John Wilkes, but.was in- 
formed that his, the plaintiff’s own attorney, would at- 
tend to the business for him. 

The agent of the plaintiff, deposed, that learning there 
was no probability of having an execution in the hands 
of the sheriff of Halifax satisfied out of the property of 
Henry Wilkes, he had given the defendant notice of it, 
and that the plaintiff looked to him upon the guaranty ; 
that upon receiving this notice, the defendant promised 
to attend to the collection of the debt, and threatened 
to make the money out of the sheriff, who he said had 
subjected himself ; whether this notice and conversation 
took place in November, 1823, or February, 1824, did 
not distinctly appear. 

For the plaintiff, it was contended, that the defendant 
in his guaranty had stipulated that there was a judgment 
against Henry and John Wilkes, and that as it turned out 
that there was a judgment against Henry only, this was 
not a compliance with its terms. But the judge ruled 
otherwise. The counsel for the plaintiff in his address 
to the jury, contended, that if the conversation deposed 
to by the plaintiff’s agent, took place in November, 1823, 
before the plaintiff had been guilty of neglect in collect- 
ing the debt, it amounted in law, to an agreement on the 
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part of the defendant, to attend to the collection of the Dec. 1832. 


debt himself, and discharged the plaintiff from all obli- 
gation to take any further steps for that purpose ; that 
if it took place in February, 1824, the counsel admitted 
the plaintiff then to have been in default, but contended, 
that if the defendant at that time, was fully acquainted 
with all the facts touching the state of the debt, and the 
steps taken for its collection, his undertaking amounted 
to a waiver of any advantage by reason of the laches 
of the plaintiff; and for this, the counsel referred the 
jury to his Honor. 

The judge charged the jury, that if the defendant had 
promised to pay the debt, with a full knowledge of the 
circumstances, he was bound by that promise, and could 
not object to the neglect of the plaintiff; but if he only 
agreed to assist the plaintiff in the collection of the debt, 
the latter was not thereby discharged from his obliga- 
tion to use reasonable diligence in prosecuting the claim 
against the principal debtors, and that if he failed in 
using such diligence, he could not recover in this action, 

A verdict was returned for the defendant, and the 
plaintiff appealed. 

Gaston and Badger, for the plaintiff. 


Hogg, contra. 


Henvexrson, Chief-Justice.—The matter assigned 
as the first breach, if there be any thing in it, goes .to 
vacate and annul the contract, and is not within the 
stipulation of the guaranty, that the debt was good.— 
But the words “note and judgment” area mere description 
of the thing sold, and no part of the guaranty, and are 
not false in fact; for there could not be a note and 
judgment, against both Henry and John Wilkes, for the 
same debt, at the same time; and especially if the note 
on which the judgment is obtained, precede the judg- 
ment, for in such case the note is merged in the judg- 
ment. The description imports just such a thing as 
there is, viz: ina joint note taken against both, reduced to 
a judgment against one. But if it was a false descrip- 
tion, and thereby the contract was vacated, and even if 
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a count annulling a contract could be joined with one 
enforcing the same contract; yet the plaintiff, by re- 
ceiving the thing with a full knowledge of what it was, 
and retaining it so long, admits that it was in substance 
the thing purchased, and waives his right of vacating 
the agreement. 

As little ground is there to support the objection ta- 
ken to the charge of the judge below ; although it is 
admitted that the charge did not meet the view of the 
plaintif™s counsel, and although if the evidence made 
the point, either by positive proof, or by an inference 
which the jury could draw, the judge should have de- 
clared the law upon it. I allude to the reference made 
by the connsel of the plaintiff, in his address to the ju- 
ry, to the judge, as a matter of law, for him to decide, 
that if the conversation (with the agent) took place be- 
fore Smith had been guilty of neglect, it amounted in law 
to an agreement on the part of Morgan to attend to the col- 
lection of the debt out of Wilkes,and discharged Smith from 
taking further steps in relation thereto. 1 do not know 
that I catch the counsel’s idea, but take it either way, 
it caunot benefit the plaintiff. In the first. place, there 
is nothing like the sole undertaking of its collection by 
Morgan. This engagement amounted to nothing more, 
than that he would give his aid, and by consequence did 


not discharge Smith. Now if the collection of the debt 


was of such a nature, that two could not act in it, that 
the aid of one necessarily prevented the other from act- 
ing at all—if there be such a state of things; then, if 
Morgan undertook to act, or even to aid, and if this ne- 
cessarily prevented Smith from acting, surely the 
agreement by Morgan, to attend to, to aid, or assist 
in the collection of the debt, necessarily discharged 
Smith :—discharged him I say, if necessarily the aid in 
attending to the debt prevented, that is, rendered it im- 
possible for Smith to act in the matter. But I cannot 
see how it rendered it impracticable for Smith to act 
also. As a question of law, I should therefore say, that 
if before Smith had been negligent, Morgan had prom- 
ised to attend to the collection of the debt, that Smith 
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was not thereby discharged, unless Morgan by words Dec. 1832. 
discharged him ; ‘his agreement to attend to it, did not “~~ 


have that operation, unless he had taken upon himself 
the exclusive collection of it. As to the express promise, 
the judge ruled that a promise of any kind, either ex- 
pressed or implied, would bind Morgon, if made with a 
full knowledge that Smith had by his negligence dis- 
charged him. The charge was certainly as favorable 
to the plaintiff, as the law warranted ; nor do I perceive 
any impropriety in the judge’s pointing out the differ- 
ence between a promise to pay, and a promise to assist 
in the collection of the debt. Taking the conversation 
to be cither before Smith’s neglect, or after, then he can 
claim nothing from it either in law or fact. If before, 
it did not amount to any thing like a discharge to Smith 
from further diligence :—if, after there was nothing in 
it like a promise, so far from it, that if the jury had 
found for tie plaintiff on that ground, the judge 
ought to have set aside the verdict as being against the 
evidence. The fact is, the sum is large, and the plain- 
tiff when he brought this suit calculated on the chances. 
It is a most groundless claim. 
Per Curtam.—JUDGMENT AFFIRMED. 


Ruova WALLER v. Joun MItts. 


Where a father in pursuance of a family arrangement, conveyed part of his 
property to a daughter, and the residue to a son, upon condition the latter 
should pay his debts, the son is bound as a party to the deed to the daughter, 
although it is void as to the creditors of the father; and if the son takes 
an assignment of a judgment against the father, and buys the property of 


the daughter under it, he acquires no title. 


Trover, for a slave. Plea—Not guilty—and on the 
trial, at Lenoir, before Marrix, Judge, on the last 
Spring Circuit, the case was as follows: 

John Waller, the father of the plaintiff, in November, 
1826, conveyed the slaves in dispute, to the plaintiff by 
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a bill of sale, reciting a consideration of $260; at that 
time, Waller, the father, owed debts to the amount of 
$1700 ; besides the slaves conveyed to the plaintiff, he 


then owned land worth $750, and other slaves worth 


more than $900, and some debts due him, and chattel 
property of value. 

At the date of the bill of sale to the plaintiff, he con- 
veyed a small slave, not one of the two above mentioned, 
to another daughter ; to whom and to the plaintiff, he 
also conveyed his land ; at the same time, he conveyed 
all the rest of his property to a son-in-law, one Bradham, 
upon condition, that he, Bradham, would pay all his debts, 
Some time in the year 1827, Bradham, having in his 
possession judgments and executions in favor of several 
different persons, against Waller, the father, placed them 
in the hands of a constable, and directed him to satisfy 
them out of the property which had belonged to Waller. 
Under these executions, and another in favor of one 
Jones, the slave in dispute, together with the one con- 
veyed to the sister of the plaintiff, and also several horses, 
&c. were advertised for sale. At the sale, but before it 
commenced, Bradham purchased Jones’ judgment and 
execution, and thus becoming entitled to receive all the 
money to be raised, he instructed the officer to sell for 
specie only, and purchased all the property sold at an under 
value, and took a bill of sale for the slaves conveyed to 
his sisters-in-law. ‘These slaves were left by Bradham, 
in the custody of the plaintiff and her sister, until the 
month of April, 1828, when they were seized by the defen- 
dant, by Bradham’s directions, under an execution 
against the latter. 

The defendant offered Bradham as a witness, but he 
was rejected as incompetent. He then offered to prove, 
by common reputation, that Waller, the father, who died 
in 1831, was insolvent at that time, but his Honor re- 
jected the evidence as irrelevant. 

The judge charged the jury, that although the bill of 
sale to the defendant, might be fraudulent and void as 
to the creditors of her father, yet that it was valid to 
pass the title of the slave in dispute, to the plaintiff 
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against all other persons; that they should enquire 
whether the title of the plaintiff was ever divested by a 
sale legally made, at the instance of a creditor of the 
father ; that as to the sale under the judgments and ex- 
ecutions which had been assigned to Bradhum, they 


‘ought to ascertain whether those executions were for 


debts of the father, which Bradham was bound to pay ; 
if they were, and that sale was made for the benefit of 
Bradham, and for the purpose of fraudulently defeating, 
for his profit, the title of the plaintiff, they ought to find 
for her. . 

A verdict was returned for the plaintiff, and the de- 
fendant appealed. 


J. H. Bryan and Mordecai, for the plaintiff, as to the 
competency of Bradham, cited Purviance v. Dryden, (3 
Serg. & Rawle 402.) Alderman v. Tirrell, (8 John. Rep. 
418.) Slockham v. Jones, (10 Ib. 21.) Nix v. Cutting, 
(4 Tuunt. 18.) They urged that the conveyances 
by the father were fraudulent in law, if he was in- 
solvent, evidence of which was proper, and they cited 
Slate v. Cochran, (anle 2 vol. p. 63.) 


Gaston, contra. 


Rurrin, Judge.—The case of Bland v. Ansley, (2 
Bos. & Pul. New Reps. 331,) establishes the incompe- 
tency of Bradham upon a clear principle. The slave 
had been seised by the defendant under a fi. fa. as the 
goods of the witness, and he is offered to prove property 
in himself. He has a direct interest in the event; for, 
if successful, he pays his own judgment debt. And our 
statute which makes the defendant in execution liable to 
the purchaser, if the latter be evicted by a paramount 
claimant, renders the reason for excluding the witness 
stronger here, than it is in England. 

It is unnecessary to discuss the questions, whether the 
conveyance to the plaintiff was fraudulent in law; and 
whether, by consequence, the evidence of the father’s in- 
solvency in 1831, ought not to have been received. The 
judge assumed, that the deed was void as against credi- 
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Dec. 1832. tors gencrally ; but admitting it to be so, he held, and we d 
pees think properly, that it was valid as against Bradham, . 
i" supposing the debt, for which the negro was sold, to t 
Mitts. have been then contracted. At the sale under execution, t 


Bradham owned that debt; and if it existed when the 

deed was made to the plaintiff, he was, by his contract 

with old Waller, to pay it. For the purposes of this con. 

troversy, that debt must be considered as satisfied. 

Bradham cannot hold the estates conveyed to him, and 

yet go against the residue of the father’s property for 

the very money which constituted the consideration of 
the conveyance to himself. The only question remain-, 

ing, was one of fact, whether the debt to Jones existed at 

the time of the contract between Maller and Bradham, 

and so was one of those to be paid by the latter. That 

was left te the jury, and found affirmatively. Ifso found 

without sufficient evidence, the Superior Court might 

have granted a new trial. Wecannot. But it is said, 

there was no evidenee ; and therefore the court erred in 

leaving it to the jury at all. If such were the fact, it 

woukd be error in a case where the onus probandi was on 

the side of the plaintiff. But we cannot take that to be 

the fact. It is not to be presumed, that the judge would 

go out of the case made, and deal in mere abstract pro- 

positions. The record does not contain any objection 

in the Superior Court, on this ground ; and it was there- 

fore unnecessary to state the evidence relative to it. 

I have no doubt, however, that the debt existed in 

November, 1826; and think it extremely probable, that 

all the deeds then made to Bradham and the daughters, 
were fraudulent against Jones, and Waller’s other credi- | 
A settlement tors. It was a family arrangement in the nature of a 
perty of a father is VOluntary settlement of all, or nearly all, the father’s 
vested in a son, property ; and this, I say, notwithstanding the price 
charged with the agreed to be paid by Bradham for what was then con- 
oe veyed tohim. If that price were the full value, yet his 
embarrassments, which plainly appear, shew his respon- 
sibility to be an inadequate security to the creditors. 
A debtor cannot substitute for the solid value of his pro- 
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derty, the colorable provision of an insolvent’s engage- Dee. 1832. 
ment to pay the debts. The presumption is very strong, “~~ 
that the object of the sale under execution, was to supply ae 
this defect, and that in this object all the parties con- Muzzs. 
curred. The debt was in the name of Jones, who had a 

right to treat the deeds as nullities ; specie was demand- 

cd, to keep off other bidders ; Bradham purchased, but, 

instead of taking the property, left it still with his sisters- 

in-law. It can hardly be doubted, that Bradham and 

the plaintiff then understood each other; and that the 

design was, not to deprive her of the negro, but to con- 

firm her tithe—she trusting to Bradham not to use his 

legal title to her prejudice—Bradham seems to have kept 

his faith until April of the next year; and then he and 

the present defendant commenced that course of conduct, 

which produced the present action. If such was the 

true state of facts, and Bradhaum was the owner of Jones’ Neither party to 
judgment, it is manifest that the last sale was but a con- tegen iy 
tinuation of the first fraud ; and a court of justice can, aided by a court 
in such case, help neither party. The law leaves them ae 
where they place themselves. Had the defence been put 

on that point, and the jury drawn the same inferences of 

fact from the circumstances which I do, the plaintiff 

would have been barred; because she participated through- 

out, in each actof fraud. But the jury was not required 

to make such inferences, nor the court asked to instruct 

them upon their effect, if drawn. This court cannot, Points whichwere 
therefore, act on this part of the case ; because we can- rp PoP 
not say how it was, or might have becn answered, by mht then have 
evidence from the other side, if it had been relied on. a 
Indeed, the point would not have been adverted to at all mined on appeal. 
in this opinion, except for the wish net te be misunder- 

stood. This construction of the acts of the parties, 

seems to us to be so obvious, as to induce the belief 

that it will be deemed the natural one by all other 

persons ; and if no notice had been takcn of it, it might 

be supposed the court meant to approve and support such 

dealings. But the decision steers clear of the point, 

which is not open to this court. 


Per Cur1AM.—JUDGMENT AFFIRMED. 
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Den ex dem. Dennis INGRAM v. Tuos. Conson, ef al. 


Where the parties to a deed intended to convey only land, to which the 
vendor had title, and also that it should set out the boundaries of the 
grant to him—but the land was especially surveyed and corners marked, 
and the deed made according to the survey, its courses ‘are not to be con- 
trolled by those of the grant, and if it covers more land than the grant, it 
is color of title as to the excess. 

A question of boundary discussed by Henxpenrson, C. J. 


EsecTMEnt, tried on the last circuit, at Anson, be- 
fore DanreL, Judge. 

The plaintiff claimed under a grant to his lessor, made 
in the year 1823, which covered the land in dispute.— 
The boundaries of this grant are represented in the 
diagram by the lines D. I. K. G. 
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The defendants contended, that the land covered by Dec. 1832, 


the grant to Ingram, was included within the boundaries 
of a grant to one John Clarke, dated in 1746, and that if 
it was not, that they, and those under whom they claimed, 
had been twenty-one years in possession of it, under 
known and visible boundaries, with a color of title. and 
were protected by the act of 1791, (Rev. c. 346,) for 
limiting the claim of the state. 

The land granted to Clarke, was bounded as follows: 
Beginning at a locust on the south bank of the river, 
running south 30 degrees west 160 poles to a pine ; thence’ 
south 60 degrees east 190 poles, toa gum ; thence north 
30 degrees east 184 poles to a red oak, on the bank of 
the river ; thence to the beginning. ‘The locust was ad- 
mitted to have stood at point A. in the diagram; the 
courses and distances of the boundaries are from A. to 
E. F. and G. upon the diagram. It was proved that a 
red oak, marked as a corner, formerly stood at G. and 
was an old tree. ; 

For the plaintiff it was contended, that the grant to 
Clarke should be confined to the lines A. E. F. and G. 
being the courses and-distances of its boundaries. On 
the other side it was urged. that its boundaries were A. 
B. C. and D. A pine marked as a corner, steod at B. 
which was about 80 yards over the distance mentioned 
in the grant, viz: 160. poles; the mark upon the pine 
was made many years after the date of the grant to 
Clarke. At Y. there was a gum marked as a corner, 
but much younger than the grant to Clarke. At D. there 
was a white oak and a red oak marked as corners, one 
sixty-eight,and the other forty-six years before the survey. 
In 1765, Clarke conveyed the land granted to him to one 
Walker, describing it exactly as it was described in his 
grant. Walker conveyed to Colson, the ancestor of the 
defendant, but before the deed was executed, a surveyor 
run off the land beginning at A. and running thence to 
B. C. and D.; the deed from Walker to Colson described 
the land exactly as it was in Clarke's grant, except at 
D. it called for an oak on the river, instead of a red oak 
on the river. The white oak at D. is the beginning of 
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a grant which issued to one Slephens, in 1766, which is 
represented by the lines D. P. and R. From D. to P, 
line trees were found corresponding in their ages, to that 
of this grant. In that patent, the white oak, its begin- 
ning, is sail to be Walker’s lower corner, and was thus 
described in several mesne conveyances, which were set 
out in the case. It was proved, that the pine at B. the 
gum at Y. and the white oak at D. had been called and 
known as Walker’s and Colson’s corners, for more than 
twenty-one years before the grant to the lessor of the 
plaintiff; and further, that the defendants, or those 
under whom they claimed, had been in possession for 
more than twenty-one years before the same period. 


His Honor charged the jury, that if they thought the 
pine at B. and the oak at D. were the corner trees call- 
ed for in Clarke’s grant, the courses and distances men- 
tioned in the grant would be controlled by the proof of 
the corners, and the grant would extend to them ; but 
if they should find that those trees never were intend- 
ed to be the corners of that grant, or if the corners were 
unknown, then they must determine its boundaries by 
its courses and distances, until they came to the third 
line, where the river was called for, and that being a cer- 
tain termination of the third line, it must be extended 
to the river ; that if the marks were too young, or the 
other evidence did not justify them in finding that eith- 
er the lines C. D. or Y. D. was the third line called for 
in the grant, and they should be driven to the courses and 
distances to locate the grant to Clarke, they must then 
adopt the lines A. E. F. G. in which event, the land 
granted to the lessor of the plaintiff would not be within 
the boundaries of that grant. That if they thought the 
line F. G. to be the third line of Clarke’s grant, another 
question arose, viz: whether the defendants or those un- 
der whom they claimed, had been twenty one years in 
possession of the land in dispute under known bounda- 
ries, and with a color of title ; that the act of 1791 (Rev. 
c. $46.) required three things to bar the state, or those 
claiming under it, viz: twenty-one years possession, 
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known and visible boundaries, and a color of title ; that Dzc. 1832, 


if the jury believed the evidence, the defendants posses- 
sion had been for more than twenty-one years, and the 
marked pine at B. the gum at Y. and the white oak at 
D. were visible bounde-ies of that possession, within the 
meaning of the legislature. That the defendants conten- 
ded the deed from Walker to Colson, was a color of title 
as it was urgedthat it extended to the lines Y. D. or C. D. 
and that the description of the boundary in the deed was 
different from that in the grant, as one called for an oak, 
and the other for a red oak; and further, because 
it was preved that upon the purchase of Colson from 
Walker, the lines were actually run tothe white oak at D. 
and it was then marked asacorner. His Honor left it to 
the jury to say, whether the description in the deed and 
the grant, were so different as to vary the boundaries of 
the first, from those of the last, and whether the variance 
was so great as to make the deed cover land which the 
grant did not, informing them that it was color of title 
to all land it covered ; that if they believed the bounda- 
ries of the deed from Walker to Colson were the same as 
those of the grant to Clarke, and if the latter extended 
no further than the line F. G, in the diagram, then there 
would be no color of title beyond that line. That the 
plaintiff was entitled to recover unless the grant or deed 
covered all the land between the lines D. I. LK. K. G. 
and the river, although the defendants might have had 
a continued possession of all that land under known 
boundaries. 

The jury returned a verdict for the plaintiff, and upon 
a motion for a new trial the judge observed, that it was 
contended, that the deed from Walker to Colson was 
color of title for all the land within the bounda- 
ries surveyed before its execution, which were the 
lines A. B. C. and D. but that he thought it a 
question for the jury, whether the boundaries of the deed 
were intended to be+he pine at B. and the white oak at 
D. if they were, it was color of title up to those points, 
but if it was intended only to follow the boundaries of 
the grant, if the latter fell short of the point D. color 
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Dec. 1832. of title under the deed also would. A new trial was re- 
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fused, and the defendants appealed. 
No counsel appeared for the defendant. 


Mendenhall, for the plaintiff, cited Smith v. Murphey, 
(Taylor’s Rep. 303.) Person v. Rountree, (1 Hay. 378.) 
Standen v. Bains, (1b. 238.) Bradford v. Hill, (Ib. 22.) 
Fruit v. Brower, (2 Hawks 337.) Slade v. Green, (Ib. 218.) 
Tatum v. Sawyer, (Ib. 227.) Tate v. Southard, (3 Ib. 119.) 


Henperson, Chief-Justice.—Upon the third point in 
the case, the color of title, the judge after having dis- 
posed of the actual title, and limiting it to the bounda- 
ries of Clarke’s grant, and after pointing out a difference 
in the calls of the grant and those of Walker’s deed to 
Colson, the first calling for a red oak, and the latter for 
an oak only, at the termination of the third line, inform- 
ed the jury that they must consider whether the descrip- 
tions were so different as to vary the boundaries of the 
deed from those of the grant, and whether the deed cov- 
ered all, or any of the land in dispute, if it did, it was 
color of title for so much and no more ; thatif they should 
be of opinion, that the boundaries of the land described in 
Clarke’s grant went no farther than the line F. G. and-if 
they should think that the boundaries of the deed from 
Watker to Colson were the same as the boundaries set out in 
the grant, then there would be no color of title. If there 
could be any doubt of what the judge intended to say, and in 
fact of what he did say, it is rendered certain by his 
remarks on the motion for a new trial. The jury, he 
then observed, were to determine whether the bounda- 

ries of the deed were intended to be the pine at B. and 
the white oak at D. if they were, it was color of title, 
but if it meant to convey only the land described in the 
grant, and the grant stopped short of D. then would 
color of title under the deed stop where the grant stop- 
ped. By this, I understand the judge to mean, if the 
calls of the grant and the calls of the deed were the 
same, (upon paper, upon their faces, ) and there was noth- 
ing to control the courses and distances of the grant, 
that is, nothing to designate the pine, the gum, and oak 
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called for in it, so that we must resort to course and Dsc. 1832, 


distance to locate it ; its location was also the location 
of the deed. In this I think the judge committed an er- 
ror, for although the parties might have thought, and no 
doubt did think, that they were surveying the lands 
granted to Clarke, and that his grant covered all the 
lands described in the deed ; yet it is what the parties 
aclually did, and not what they thought they did, (in this 
particular,) that we are to acton. Suppose in this case, 
it was proven, that the pine was marked at B. and the 
oak at D. as the pine and oak called for in the deed ; 
could it be said that these were not the actual boundaries 
of the deed,. because the parties thought that they were 
also the boundaries of the patent—would this displace the 
trees and obliterate the marks, and cause them not to be 
the bounds described by, and called for in the deed? It 
‘is true, title passed no farther than the patent extended, 
because beyond that, the vendor had none, but still the 
pine and oak would be the fermini of the deed, because 
they were the objects called for by it. The judge was 
mistaken in supposing, that because these were also the 
calls of the grant, and there being nothing to shew that 
they were the trees called for in it, and of course that 
the grant could not be extentled to them; so neither 
could the deed, because the parties thought that the lands 
conveyed by the deeds were the same with those covered 
by the grant. The jury should have been informed, that 
if they believed the pine at B. the gum at Y. and the oak 
at D. were called for in either of the mesne deeds, that 
those trees were the boundaries of the deeds, and to them 
they should extend. I have no doubt but the evidence 
proved this ; for although the facts are evidently stated, 
as applying to the boundaries of the grant only, yet, 
enough appears to show that the deed from Walker to 
Colson should go to B. C. and D.; not because the grant 
calls for a red oak, and the deed for an oak only, but be- 
cause it is shewn they were marked when the survey of 
the land was made, preparatory to the execution of the 
deed. 1 say marked, not only because the witnesses 
swear that they were then marked, but because the marks 
Vox. IIE, 67 
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now found upon them, (except the gum, which is not 
found at C.) corresponds in age, with the date of the 
deed, and with the reputation of the neighborhood, that 
they are the bounds of Walker’s and Colson’slands. The 
calls of coterminary grants and deeds, for a great num- 
ber of years, also prove the white oak at D. to be Walker’s 
lower corner. This appears, although it is evident that 
the case was made to locate the patent, and not the deed, 
as the age of the marks upon the pine is not stated, nor 
the date of the deed from Walker to Colson; it is only 
said that the marks on the pine were too young for the 
patent. We learn from an incidental remark of the judge, 
that the marks on the pine correspond in age, with the 
date of Colson’s deed. From this, I think it probable 
that the pine at B. and the oak at D. are the trees called 
for in the deed, and if so, what is there to control that 
description ; not the course and distance, because they ' 
are less certain than marked trees; not the patent, I 
think, for they were thought to be also boundaries of the 
patent ; and if they are not, or rather are not shown to 
be, will that obliterate their marks and make them other 
than what the deed makes them, when proven to be the 
objects called for as its boundaries? Do they lose their 
identity, because another description is also given, which 
turns out to be a false one, or incapable of being 
shown? It is true, that when a thing is called for as 
having two identities or distinguishing marks, both ca- 
pable of being ascertained, if they exist, as an oak with 
two chops upon it, and an oak with only one chop upon 
it is produced as the thing described, it is plain that 
this is not the oak called for, as that has two chops, and 
that shown has but one. But the description here, is a 
pine, a gum and an oak, and the grant is not even men- 
tioned. But suppose the deed had described them as the 
trees described in the grant ; it only negatively appears, 
that they are not the trees called for in the latter. But 
suppose, it was positively proved, that they were 
not, which in this case could only satisfactorily appear 
by showing others. Here there are two descriptions, 
which create an ambiguity, for there is none upon the 
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fact of the deed. Which shall we take? Theanswer, by Dee. 1832. 
a4 


Lord Bacon, is, that which is best supported by proof. 
A thing dehors the deed is shown by parol, it is a latent 
ambiguity, and shall be explained by parol. I have 
supposed two things, neither of which exist in this case; 
first, that the deed describes the trees as also the boun- 
daries of the grant ; and secondly, that other trees, be- 
sides the pine, the gum and red oak, are shown as those 
boundaries. If this would not control the description, 
when it is shown that this pine, this gum, this oak, are 
the trees called for in the deed, I cannot understand how 
the mere course and distance of the grant can control it, 
as no other tree is shown as the boundary of the grant. 
To adopt this rule, would be to abandon a certain descrip- 
tion under a pretence of greater certainty, and when called 
upon for this greater certainty, to refer to course and dis- 
tance, which is admitted to be the least certain of any de- 
scription, and only resorted to when all others fail. I 
must conclude, therefore, that whatever may have been the 
title of Walker to the lands without the grant, that his deed 
to Colson covered the lands up to those trees, if they are 


shown to be the trees called for as fermini in his deed ; and - 


therefore, the deed was color of title up to them. It seems 
to me also, that the judge was too rigid in the rule re- 
specting the termini of the grant ; for if we are not per- 
mitted, in cases of very old grants calling for perishable 
termini, such as trees, to substitute something for the tree, 
which may long since have perished, or been destroyed ; 
such as a long continued possession under the grant, 
pointing to the place where the trees stood, and of the ad- 
joining lands, the reputation of the neighborhood, and 
the calls of coterminary grants or deeds, we shall, in al- 
most every case of old grants, be remitted to courses and 
distances, which will give in many cases, a different lo- 
cation to them, from that which they originally had. I 
do not say that this is one of the cases requiring it; it 
may, or may not be, and therefore, the new trial is granted 
on other grounds. 

Where the calls of a grant, and the calls of a deed, or 
of two deeds are the same, and the termini are unique ; 
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then as the termini are the same, the locations are the 
same, for there are not two objects of the same kind 
as those called for in the grant and deed. But where 
the termini are not unique, as a pine, a hickory, an oak 
or a rock, as.there are many pines, hickories, oaks aud 
rocks, there may be proof to show that particular trees 
or rocks, are the trees or rocks called for in the deed, 
though there may be no proof, or not sufficient proof to 
show that they are the trees called for in the grant, and 
the proof not being sufficient to fix the location of the 
patent, cannot remove that of the deed, and transfer it to 
the location of the patent by its courses and distances. I 
think the facts in this case duly exemplify and illustrate 
the above positions. 


Per CurramM.—JUDGMEN'T REVERSED. 


Witt G. Erwin v. Sanan Erwin. 


An appellant who has failed to file his appeal, is not entitled to a certiorari, 
after a delay of three terms. He shculd apply at -the first term, unless 
prevented by accident. 


This was an application for a rule upon the defendant, 
to show cause why a certiorari should not issue. The 
applicant swore, that the judgment against him was 
rendered at the Spring Term 1831, of Rutherford Supe- 
rior Court ; that he then prayed an appeal, which was 
allowed; that the appeal bond and the record of the 
cause were sealed up, and deposited in the Post-office at 
Rutherfordton, the postage being paid, directed to the 
Clerk of the Supreme Court, in time to reach the office 
of that court, within the first seven days of the ensuing 
term ; that nothearing of any adjudication in the cause, 
he had, since the last term of the court, caused enquiries to 
be made, from which he learned that the package above 
mentioned, had never come to the hands of the Clerk of 
the Supreme Court. 


No counsel appeared for the applicant. 
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Rurrin Judge.—The appeal was taker in April, 
1831, and this application for a certiorari is now made 
—in December 1832, eighteen months, after the record 
ought to have been filed in this court. We do not think 
proper to consider whether the grounds laid for the re- 
lief asked, would have been sufficient, had the motion been 
made at an earlier and proper period. For the motion 
comes out of due time, and must on that ground, be re- 
fused. 

It is true, the party swears, that since the last term, 
he learned for the first time, that the transcript had mis- 
carried. But his duty was to have enquired earlier ; 
to attend to his cause, in person or by attorney, at the 
first term (unless prevented by accident ;) and then to 
have taken the necessary steps to have the case brought 
up and decided. 

By the course of the court, the application for this 
extraordinary remedy must be made as soon as the party 
can, after losing the benefit of his appeal. It can no 
more be granted to one who is dilatory in asking for it, 
than it can be to one who has neglected to pray an ap- 
peal when in his power. He who fails from negligence, 
duly to prosecute an appeal, is as little entitled to aid, as 
he who from the same cause, failed to obtain an appeal. 
The rule is therefore refused. 

Per CurtaM.—RULE REFUSED. 


HO OH 


Tuomas Crancy, Chairman, &c. upon the relation of 
James Carrineton v. NATHANIEL CAaRrRINGTON. 


Where an administrator procures himself to be appointed guardian of the 
next of kin to his intestate, but does not return an account as guardian— 
or in any way designate the property of his ward, so that it can be iden- 
tified, the sureties to the administration bond are not discharged. 

The case of Harrison v. Ward, (ante p. 417,) approved. 
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Dest upon a bond, executed by the defendant, as 


surety of John J. Carrington, on his taking out letters of 
administration upon the estate of John Carrington.” ‘The 
bond was in the common form of administration bonds, 
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and the breach assigned, was the non-payment by the 
administrator, of the relator’s share of the residue of the 
intestate’s assets. 

After oyer, the defendant pleaded performance of the 
condition by the administrator. ; 

Upon the trial, before Martin, Judge, at Orange, on 
the last circuit. the facts were, that the bond was exe- 
cuted in consequence of John J. Carrington’s appointment 
as administrator at November sessions, 1817, of Orange 
County Court ; that at the ensuing August sessions, he 
was appointed guardian of the relator, and gave the 
usual bond with other sureties ; but he had never re- 
turned his account as guardian to the office of the County 
Court. 

His Honor ruled, that John J. Carrington was, upon 
these facts, both administrator and guardian, and the 
assets being uniformly in his possession, that possession 
should be taken as being in the character in which it 
was rightful, which his Honor held to be that of guar- 
dian. In submission to this opinion, the plaintiff was 
nonsuited and appealed. 

W. A. Graham, for the plaintiff. distinguished this 
case from that of Clancy v. Dickey, (2 Hawks 497.) 

Badger, for the defendant. 


Henverson, Chief-Justice.—The principle of the 
case of Harrison v. Ward. decided at this term, (ante 
p- 417) governs this; indeed it goes farther, for in that 
case. there was a return as administrator, here there 
was none as guardian. There is not the least proof 
here, that the money due to the relator, was at any time 
at, or after J. J. Carrington’s appointment as guardian, 
in his hands. There is.no return even acknowledging 
it as a debt. nothing but a bare presumption, that he 
then had it, because it was his duty to have had it, and 
this presumption, if it arises, is in a great measure re- 
pelled by his not producing it when afterwards called 
on. The evidence offered by the defendant, or rather 
relied on by him, for it is the relator’s evidence, only 
proves that he ought to have, not that he actually had 
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it. This would be presuming too much in order to ap- Dee. 1832. 


ply the judge’s maxim, for had the defendant actually 
shown that the administrator at any time after he be- 
came guardian, had this money separated from other 
money, and marked as the ward’s money, so as to make 
it the ward’s property, or after two years from his ad- 
ministration, had it marked and labelled as money of 
the estate ; there would in the case first put, be some- 
thing wherewith to charge him as guardian, as by such 
appropriation it became the property of the ward, and 
in the second case, there would be facts upon which the 
judge’s rule might operate. But in the case stated there 
is nothing to make this sum the property either of his 
ward, or of the estate, so as to leave room for a presump- 
tion in which character J. J. Carrington heldit. In Clancy 
vy. Dickey, the negroes had been of the estate, the execu- 
tor became guardian, and had them in his possession after 
the time in which he could rightfully hold them as execu- 
tor. ‘The law therefore adjudged, in the absence of posi- 
tive proof, that he held them as he rightfully might, viz: 
as guardian. 
Per Cur1AM.—JUDGMENT REVERSED. 


te Gee 


SaMvEL P. Simpson v. Varpy McBee. 


An agreement between the parties to a cause, made after the issuing, but 
before the return of the writ, referring the suit to arbitration, and making 
the submission a rule of court, does not authorise the entry of a judgment 
upon an award filed at the return day of the writ. 


This was an action onthe casz, for slanderous words 
spoken of the plaintiff, by the defendant. 
The writ was issued on the 27th of August, 1831, re- 


turnable to the ensuing term of Lincoln Superior Court. ° 


The defendant accepted service of the writ on the 31st 
of that month, and on the Ist of September following, 
the parties entered into an agreement in writing, where- 
by the matter in controversy was referred to the arbi- 
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trament of two persons, ‘‘ whose award made as above, 
shall be a rule of court.”” The arbitrators made their 
award on the 22d of October following, before the re- 
turn day of the writ ; and on the Monday of the ensuing 
Superior Court of Lincoln, it was handed to the clerk, 
when the defendant filed exceptions to it, and pleaded to 
the action. On the last Fall Circuit, Swain, Judge, 
overruled the exceptions, and entered judgment according 
to the award, from which the defendant appealed. 


W. A. Graham, for the defendant, contended, that the 
agreement to submit, was a matter in pais—that the 
submission could not be a rule of court, unless made 
after the cause was in court, and that judgment could 
not be entered upon the award, or an attachment issue 
for not performing it, the only remedy being by an action 
on the agreement. He cited Tidd’s Practical Forms 148, 

Badger, contra, argued, that the issuing of the writ 


constituted the lis pendens, and that at common law, be- ' 


fore the statute of Will. 3, either party had a right to 
have an agreement of this kind, made a rule of court.— 
He cited Tidd’s Practice 75, 


Danie, Judge, after stating the case as above, pro- 
ceeded: The agreement of the parties, out of court, set 
forth in the submission, that the award should be a rule 
of court, did not make the rule. And although the 
agreement was made during a lis pendens, yet no attach- 
ment could have issued, according to the principles of 
the common law, against the defendant, for a violation 
of that agreement. A rule of court to stand toa sub- 
mission and award, was, according to the common law, 
a rule entered in some one of the courts at Westminster, 
where the record and pleadings in the cause were made 
up. <A party who consented to have such a rule enter- 
ed, and disobeyed it afterwards, was subject to an at- 
tachment for acontempt. We have, after diligent search, 
been unable to find any authority, estabishing the prin- 
ciple, that an agreement of the parties pending a suit, to 
submit to arbitration, and that the submission and 
award should be a rule of court, was in fact, such a rule, 
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as by the principles of the common law would authorize 
an attachment to issue for its violation. In this state, 
it is the practice to enter judgment according to the 
award, in those cases, in which, by the rules of the 
common law in England, an attachment would have 
been granted, for a disobedience of a rule of court, to 
stand to the submission and award. We therefore, 
think that the Superior Court had not power to enter the 
judgment, which was rendered in this case. The statute 
of 9 and 10 Will. 3 c 15 is notin force in this state.— 
The judgment might have stood perhaps, according to 
the provisions of that statute. As there was not such a 
rule of court entered in this case as would have autho- 
rized an attachment at common law, and the statute 
of Will. 3. not being in force here, we are compelled to 
set aside the judgment, and award a procedendo. 


Per Curtam.—JUDGMENT REVERSED. 


Den-ex dem. Ricuarp H. Bonner v. Reapine Trier. 


A judgment on a sci. fa. against an heir, in when his name is neither set 
forth in the writ nor in the return of the sheriff, is a nullity, and a pur- 
chaser at an execution sale under it, acquires no title. 


EsrcTMenr, which was submitted to Dan1ex, Judge, 
at Beaufort, on the last Fall Circuit, upon the following 
case agreed: 

One Cherry obtained a judgment against the adminis- 
trator of Andrew Christie, in which the plea of fully ad- 
ministered, was found for the defendant. A writ of scire 
facias issued on this judgment,by which the sheriff was 
directed to ** make known to heirs or 
‘‘ devisees of the said Andrew, that, &c.”” This writ was 
returned, ‘* not found,” and an alias issued in all respects 
precisely like it, to which there was a similar return. 
Upon the return of the second writ, judgment by default 
was entered up, and the lessor of the plaintiff purchased 
under an execution issuing upon it. 

Vou. III. 68 
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Upon these facts, his Honor gave judgment for the 
plaintiff, and the defendant appealed. 


Gaston, was to have argued for the defendant, but the 
court called upon Hogg and J. H Bryan, who were for 
the plaintiff, to begin; they cited the act of 1784, s. 4, 
(Rev. c. 227.) authorising judgments to be entered up 
upon two returns of nihil, and White v. Albertson, (ante 
241.) 2 Saund. 72, a. 1b.72, r. Denton v.Noyes, (6 John. 


Rep. 296.) 


Rurrin, Judge.—The judgment on the scire facias 
is a nullity for the want of a party defendant. It is 
true, the heirs need not be named in the process, and 
frequently it is best not to name them, because, if one 
be omitted, and advantage taken of it, by plea of the 
other, it may be difficult to get over it ; whereas, if the 
process be general, and the sheriff fail to return all the 
heirs, that, upon suggestion, may be supplied by further 
process. The defect here does not consist in the omis- — 
sion of the names of the heirs in the scire_facias, but that 
omission runs throughout. Neither the plaintiff has 
named him, or the sheriff returned him. So that in no 
part of the proceedings does it appear who is heir, nor 
certainly that there is one. It is said, that he may be 
out of the state, and in that case, there could not be ser- 
vice ; and yet, the plaintiff could have judgment under 
the fourth section of the act of 1784. Butit must appear 
who in particular is out of the state, in order that there 
may be a person before the court. If the plaintiff name 
the heir, the sheriff may return that that person resides 
without the state. If the sheriff is commanded to sum- 
mon the heir generally, and the heir resides here, he 
cannct return generally that he has summoned the heir, 
but must say who is heir, and that he has summoned 
him. And as the return of a foreign residence is only 
in the place of actual service, the sheriff must in that 
case, say that such an one is heir, and that he resides 
out of the state. When no heir is known, the Uni- 
versity is the owner, of the Jand and must be brought in. 
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The cases cited for the plaintiff have no application. 
There the defendants were irregularly brought in, or 
preceeded against irregularly. Here no defendant is 
before the court in any manner, and the judgment is 
against nobody. It is void and all proceedings under its 

Per Cur1aM.—JUDGMENT REVERSED. 
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MARVILLE Scroeerns v. Lucretia ScROGGINS. 


Fraud in the contract of marriage, to entitle a party to a divorce, must con- 
sist of something more than mere concealment of defects—there must be 
such misrep tations as would deceive a person of ordinary prudence ; 
and where the husband, at the marriage, might have known that his in- 
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tended wife was pregnant, and five months afterward she had a malate WP 


child: It was held, that he was not entitled to a divorce. 
The construction of the act of 1827, c. 17, giving the Superior Courts ex->" 
clusive jurisdiction in all cases of divorce, stated by Rurr1y, J. 


This was a petition for a divorce. The petitioner 


stated, that the marriage took place on the 18th of De- 
cember, 1828 ; that the parties * lived together in unin- 
‘“‘ terrupted harmony for near five months, when the in- 
* fidelity and fraud of the defendant was manifested by 
“an occurrence which admitted of neither explanation 
“ or palliation, and dissipated all hopes of happiness, 
“ &c.; that on the Ist of May, 1829, the defendant be- 
‘came the mother of a mulatto child.” The petitioner 
proceeded to negative the idea of condonation on his part, 
and prayed for a divorce, a vinculo matrimonii. 

His Henor, Judge Martin, at Buncombe, on the 
Spring Circuit of 1831, dismissed the petition, thinking 
that the facts stated in it, if true, did not authorise the 
sentence prayed for. From this judgment, the plaintiff 
appealed. 

J. Graham, for the plaintiff.—The petition seems to 
have been dismissed in the court below upon two grounds: 

Ist. Because the act of 1827, c. 19, is to be construed 
with reference to the act of 1814, (Rev. c. 869,) prescribing 
the mode of proceeding, for the causes of divorce defined 
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Dec. 1832. jn the latter, and not as authorising divorces a vinculo 
> stilton matrimonii, for causes other than impotency or adultery. 
e 2d. Because, if this is not the true construction, still 
Scrocerxs. the intention of the legislature was not to confer upon 
the courts an unlimited discretion ; but, that they should 
be governed in such cases, by the principles of eccle- 
siastical law, and the law of revelation ; and the case 
presented by the petitioner, would have. been remedied 

by neither. ‘ 
It is submitted, upon the part of the petitioner, that 
the first reason assigned, is contrary to the whole cur- 
rent of legislation upon the subject. The act of 1814, 
authorises divorces for two causes only, and was passed 
to free the legislature from the numerous applications 
for those causes, and to send the applicants to a tribunal 
where the facts could be investigated in the mode best 
calculated to elicit truth, at the cost of the parties. ‘*To 
guard against the effect of sudden passion,” &c. (sec. 6,) 
various checks were provided. Six months must have 
elapsed, before the filing the petition ; twelve months, 
before obtaining a decree, (sec. 7;) no person, who had 
not been a citizen of the state for three years, immediately 
previous to the institution of his suit, was entitled to the 
benefit of the act; the party cast, paid a tax of £10 to 
the state, (sec. 9;) which the petitioner gave security for, 
and finally, a decree when obtained, was not “ valid until 
ratified by the General Assembly,” (sec. 4.) _The act 
did not produce the desired effect, the time and the at- 
tention of the legislature wore occupied by applicants 
whose cases were either not of the description provided 
for, or who were kept out of court by some of the re- 


strictive provisions. The result is well known, and ~ 


need not be stated here, and the legislature, to remedy 
the evil, proceeded to remove, one by one, the impedi- 
ments which blocked up the avenue to the courts, that 
they might be enabled thereby, to close the door to all 
legislation upon the subject. ‘hey have done so, unleés 
the courts choose to make, rather than expound the law. 

Thus the act of 1818, (c. 968,) repeals the 4th section 
of the act of 1814, which required the decree of divorce 
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‘¢ to be ratified by the General Assembly.” The act of 
1824, (c. 1248,) extended speedy justice to the poor and 
necessitous, by repealing the 6th section, imposing a tax 
of £10 on the party cast, and requiring a delay of twelve 
months to intervene between filing the petition and the 
decree ; and the act of 1827, (c. 19,) proceeding in the 
same spirit, by the first section, gives to the Superior 
Courts ** sole and original jurisdiction in all cases of ap- 
plication for divorce.” If this were ambiguous, the se- 
cond section would remove all doubt:—* All applications 
for other causes, than those specified in the act of 1814,” 
are to be subject to the rules and regulations provided in 
said act. The Superior Courts then, have sole and origi- 
ginal jurisdiction in all cases of divorce, and this includes 
in the language of the act, * other causes than those spe- 
cified in the act of 1814.” 

Does the case of the petitioner present one of the 
“ other causes,” for divorce, in the contemplation of the 
legislature? The answer to this inquiry, requires an 
examination of the second reason relied on in the court 
below. It is unnecessary to recapitulate the facts stated 
in the petition, or to dwell upon the character of the 
transaction. The imagination can scarcely conceive a 
case, which is calculated to awaken a larger share of 


sympathy in the human bosom. Can any one acquaint- 


ed with the proceedings of the legislature, for the last 
twenty years, doubt as to the course which that tribunal 
would pursue under such circumstances? And it is sub- 
mitted, whether the courts, created by the legislature, 
as organs of legislative will upon this subject, may not 
look to their proceedings for precedents, with as much 
propriety as to the ecclesiastical or the levitical law?— 
Slavery, as it exists here, was unknown to either. No 
case of equal enormity with the present, ever arose, or 
could have arisen for the consideration of their tribunals. 
There is, however, no difficulty in pronouncing what 
would have been the decision of the courts, in such a 
case, under either system of jurisprudence. By the le- 
vitical law, as expressly recognized by our Saviour, a 
fraud, of the character disclused in the petition, without 
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the degrading distinction of cast and color, was not only 
sufficient cause for divorce, but was punished with death. 
(Deuteronomy XII, 13 to 22.) 

If we resort to the common law, as administered by 
the ecclesiastical court, for precedents, very slight causes 
have been held to warrant a divorce. ‘A marriage, 
procured by force or fraud, is void ab initio, and may 
be treated as null by every court in which its validity 
may be incidentally drawn in question.” (2 Keni’s Com. 
66.) ‘The common law allowed divorces a vinculo, 
causa metus, causa impotentia, and those were cases of 
a fraudulent contract.’”’ (Id. 67.) 

“ Divorces, a vinculo matrimonii, (says Lord Coke, 1 
Inst. 235, a.) are these, causa precontractus, causa metus, 
causa impotentia, seu frigiditatis, causa affinitatis, causa 
consauguinitatis, &c. And I read in another record, 
coram rege Termini Pasch. (SO E.1.) William Chad- 
worth’s case, that he was divorced from his wife, for that 
he did carnally know her daughter before he married the 
mother.” Either of these offences, in point of moral 
turpitude, or considered with regard to the degradation 
and misery in which the injured party is overwhelmed, 
presents a picture of comparative innocence and harm- 
lessness. The common law in England, would have 
afforded a remedy, if the facts had existed, and it is ab- 
horrent from all the better feelings of our nature, to sup- 
pose that it will not do so here. 


Dews, for the defendant.—The act of 1827, gives 
to the Superior Courts *‘sole and original jurisdic- 
tion in all cases of applications for divorce, when- 
ever they may be satisfied upon due evidence pre- 
sented, of the justice of such application ;” but at the 
same time affords no standard by which so unlimited 
a discretion is to be regulated or controlled. If the 
discretion of the courts is as unrestrained as the loose 
and general phraseology of the act would literally im- 
ply. then the law upon the subject would fluctuate with 
the varying opinions of different judges, counsel can 
neither advise with confidence, nor courts decide with 
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certainty, the sanctity of the marriage compact will be 
impaired, and the morals of socicty most seriously 
endangered. The courts in their construction of this 
act, must feel themselves compelled. to regulate their 
discretion by some known and pre-existing stan- 
dard ; the previous acts of Assembly enumerating cer- 
tain causes for divorce, the ecclesiastical law of the 
spiritual courts of England, and the law of revelation, 
each afford a rule of decision clear, definite and safe. 
Adopting any or all of theseas rules of decision, fraud 
in the marriage compact in relation to a matter exist- 
ing at the time of the compact, constitutes no cause of 
divorce, a vinculo matrimonii. 

Should it be considered by the court that the parties 
should be divorced when it is apparent they can no 
longer live together amicably, such a determination 
would be liable to the objection of extreme vagueness 
and uncertainty ; the decision of this question upon a 
given state of facts would vary with the different cha- 
racters and temperaments of judges, and would vary 
still more with the varieties and feelings, disposition 
and-rank of different parties. Such a determination 
would also be liable to the additional and forcible ob- 
jection, that the kuown existence of such a rule, would 
be calculated to produce as a result, the very state of 
things for which if was designed as a remedy. Breaches 
would be widened, and animosities inflamed in the do- 
mestic circles, which the mutual interest of the parties 
would have otherwise predisposed them to conciliate and 
reconcile. 

If the courts do not fee] themselves bound by any 
standard in the exercise of their discretion, then in 
in this case, the prayer of the petitioner does not exhibit 
such a state of facts as should entitle him to a divorce ; 
a divorce is applicd for in consequence of a fraud in the 
marriage compact; the concealment of a fact which if 
known would have prevented the engagement. The 
mere concealment of temper, of disposition of circum- 
stances, of previous incontinence, and even the gross 
and outrageons deception alleged in the petition, are 
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all equally frauds pro tanto, and differ from each other 
only in degree. If courts admit fraud as cause for 
severing that union, civil to some purposes, but clothed 
with religious forms, and involving religious obligations, 
where or how can they fix the degree, or the limit? 

A decision adverse to the prayer of the petitioner in 
a case presenting so strong an appeal to public sympa- 
thy, will do more to counteract the demoralizing influ- 
ence of the act of 1827, than a similar decision in a case 
less aggravated and imposing. 


Rurrin, Judge.—The legislature in the act of 1814, 
authorises divorces in two cases; the one, impotency 
at the time of the marriage and still continuing ; the 
other, a separation by one party from the other, and 
living in a state of adultery. The act of 1827, c. 19. 
empowers the Superior Courts to divorce either from 
the bonds of matrimony, or from bed and board, when- 
ever they may be satisfied of the justice of the applica- 
tion. ; 

This act imposes a task of great difficulty on the 
courts, and one, perhaps less agrecable than any 
they can be called on to perform, that of acting upon 
a most important subject without a rule laid down for 
them by the legislature, or heretofore adopted by their 
predecessors. ‘The jurisdiction is a new one to our 
courts, and we find no precedents in those adjudications: 
from which we draw our learning upon other subjects. 
Where such a jurisdiction is created, and the Legisla- 
ture marks out those boundaries within which, in their 
wisdom, they think it proper the courts should be 
confined, or to which they shall go, obedience is both 
an easy and a pleasing duty. It is when we are told 
to do what is right, but not told what they deem right, 
that we are lost in the mazes of discretion. I cannot 
suppose however that the discretion conferred is a mere 
personal one, whether wild or sober; but must from 
the nature of things, be confined to the cases for which 
provision was before made by law or for those of a like 
kind. This presumption is the stronger, when the sub- 
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moralists have much disputed, differing as to the policy 
of divorces and their influence upon the parties themselves, 


Vv. 


during their union, and after their separation ; and upon Scrocorns. 


which law-givers, acting upon experience and disregard- 
ing theory, have generally been agreed in refusing them 
altogether, where the marriage was lawful, except in 
the case of impotency. If the court could think that the 
duty to be performed was intended to be referred to the 
priyate opinions of the judges, it would be promptly, 
though reluctantly, executed ; for there is no member of 
the court who is not strongly impressed with the con- 
viction, that divorces ought in no case to be allowed, 
but in that already mentioned, and near consanguinity. 
We know, that individuals may experience much misery 
by an unhappy connexion, where tempers are incompati- 
ble; where there ave disgusting personal defects ; moral 
depravity ; mutual injuries, proceeding even to unfaith- 
fuluess and unchastity. We know too, that like conse- 
quences often follow from a mere change of affection ; 
and that the growing indifference of the one, not only 
produces pain to the other, but irritates and provokes 
reproaches, until hatred takes the place of former regards, 
and the tie between them is severed, as far as the law 
will allowit. If the consequence of dissolving the union 
entirely, stopped with those parties, and conferred on 
them peace, instead of the pain they suffered, it were but 
cruelty nottounloose the chain, But the knowledge that 


- when this last stage of distress arrived, it would of itself 


bring relief, would precipitate its approach. Slight dif- 
ferences would grow into lasting dissentions, and a sin- 
gle act of unfaithfulness could easily be converted into 
habitual adultery. ‘These evils are, in a great measure, 
avoided by the principle of our law, which declares the 
marriage contract to make a perfect union between the 
parties, so that they become one ; and, to carry it out, 
they ought to believe and feel that they are ever to re- 
main so—that absolute union is also indissoluble. That 
and that alone, can impress upon-each, the necessity of 
mutual forbearance, of submitting to slight inconve- 
Von. HT. 67 
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niences, overcoming antipathies and contributing to the 
enjoyments of each other. We reconcile ourselves to 
what is inevitable. Experience finds pain more tolera- 
ble than it was expected to be; and habit makes even 
fetters light! Exertion, when known to be useless, is 
anassayed, though the struggle might be violent, if 
by possibility it could be successful. A married cou- 
ple thus restrained, may become, if not devoted in their 
affections, at least discrect partners, striving together 
for the common good, and steady friends, ready to per- 
form all offices of kindness required by the other—in- 
stead of the dissentient heads of a distracted family, 
driven by inflamed passions to a degree of madness, not 
to be satisfied with less than an entire separation, though 
it bring disgrace on themselves and their offspring, and 
deprive the latter of the greatest earthly advantage, the 
nurture and admonitions of a parent. For these reasons 
in most, and I believe, in all christian countries, al- 
though the contract be regarded by the law merely as civil, 
itis usually executed with some religious ceremonial ; so 
as in a degree to impress upon it, in the eyes of the in- 
dividuals themselves, a character of holiness—that it 
may appear to be entered into before a witness who cannot 
be deceived or forget. and therefore, to be infrangible. 
Our restless dispositions, and capricious tastes and tem- 
pers, require these checks and restraints. Why shall 


they be removed? Why give way to those very propen-. 


sities in our nature, which it is our interest to repress? 
Is it not wiser, better, kinder to the parties themselves 
and their issue, to declare the engagement to be unsuscep- 
tible of modification, much less abrogation—to make their 
union so intimate, so close, and so firm, that no discoveries 
of concealed defects, more than supervenient disease, 
depravity, dissoluteness or dissension could rend it asun- 
der? Such being the case, the state would be the more 
discreetly entered into, and the intercourse through life 
be the more harmonious. Such considerations have 
produced the private convictions felt by those who are 
now the judges of the court. But they seem not to have 
made the same impressions on all; and it is our duty, 
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notwithstanding the unlimited powers which we are com. ‘Dec. 1832. 


manded to exercise, to endeavor to ascertain, as well as 
we may, in what cases the legislature would, upon as- 
certained facts, authorise the parties to abandon their 
former choice, and make a new selection. 

To the extent of the act of 1814, we consider the court 
constrained to go. And from the second section of the 
act of 1827, we suppose that we are not at liberty to 
stop there, since that implies, that there are other cases 
besides those specified in that act, in which divorces seem 
to have been expected to be properly applied for, and 
consequently granted. Yet, from the preamble of the 
last statute, one might infer the contrary ; and that the 
great purpose of the legislature was to free itself from 
applications which ought not to be granted, but which, 
from the hardship to the parties, and fecling in the mem- 
bers, were sometimes obtained ; and to turn them over 
to tribunals which would do more impartial, or exact 
justice. Indeed, it is difficult for persons to put a just 
interpretation upon terms, conferring in themselves such 
boundless power. We cannot intend that the meaning 
was, that the courts should grant divorces, where, under 
like circumstances, the legislature had, or might be ex- 
pected to grant them by statute; for the contrary is 
implied by commanding the action of courts, usually re- 
gulated by fixed rules. The court is then obliged to 
adopt the middle course, and prescribe to itself such prin- 
ciples as we think sourd law-givers, who allow of di- 
vorces at all, would send as rescripts to a judiciary. 

The case now before us, rests upon a matter existing 
at the time of the marriage. And it must be admitted 
to be as strong a case as can well be, if the petitioner 
acted properly, and with reasonable discretion or caution 
on his part. The principle of the common law upon the 
question of divorcing for matter existing at the time, is 
well established. If the marriage was not forbidden to 
both parties by their relationship, it was dissoluble at 
the instance of one for pre-contract and impotency. The 
former was of ecclesiastical origin, and no longer exists. 
The latter only remains, and is incorporated into our 
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statute of 1814, at which time the legislature thought it 
unsafe to go farther. And since that time, although they 
allow the courts to go beyond that, they have been un- 
willing or unable to say how much farther. And the 
court is perliaps no less at a loss, nor less reluctant to 
proceed. The petitioner puts the case upon the ground of 
fraud. If it were a marriage to which he had been com- 
pelled by force, or in which one woman personated ano- 
ther, where indeed, there was no consent on his part, 
that would probably be cause for a divorce. But the 
fraud here consists in the other party not having the 
qualities and character he supposed her to have. It 
would be dangerous to lay down a rule of that sort. It 
is impossible to say where it would stop; what were the 
qualities in a wife which a husband wished or expected, 
or had reason to expect. It cannot be known what de- 
fects he knew of and disregarded ; what were concealed, 
and what communicated. Treaties upon this subject, 
are generally conducted in secret, and the particulars 
cannot be proved. It is moreover perfectly understood, 
that each appears, and will appear to the best advantage. 
It is not to be expected, that the parties will declare their 
own defects, as the seller of property would, and espe- 
cially that they will publish their shame. Concealment 
is not a fraud in such a case—disclosure is not looked 
for—active misrepresentations and studied and effectual 
contrivances to deceive, are, at least, to be required, to 
give it that character; and the other party must appear 
not to have been voluntarily blind, but to have been the 
victim of a deception which would have beguiled a person 
of ordinary prudence. I know not how far the princi- 
ple contended for, would extend. If it embrace a case 
of pregnancy, it will next claim that of incontinence ; it 
will be said, the husband was well acquainted with the 
female, and never suspected her, and has been deceived; 
then. that he was a stranger to her, smitten at first sight, 
and drawn, on the sudden, into a marriage with a pros- 
titute; that he was young and inexperienced. hurried on 
by impetuous passion, or that he was in his dotage, and 
advantage taken of the lusts of his imagination, which 
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were stronger than his understanding. From unclean- 
ness, it may descend to the minor faults of temper, idle- 
ness, sluttishness, extravagance, coldness, or even to 
fortune inadequate to representations, or perhaps expec- 
tations. IThere is, in general, no safe rule, but this: 
that persons who marry, agree to take each other as 
they are. # Whatever defects there may be, some must 
have been counted on, and we cannot tell which.’ ‘There 
are degrees in imperfection, as well as perfection ; and 
the wife may prove much better than the husband ex- 
pected ; so if she turn out worse, he must keep her be- 
cause he chose her. / It is not the policy of the law, that 
man or woman, who has once fallen, shall be condemned 
to celibacy, and doomed to incontinence.g Yet such would 
be the cffect of allowing this petition. The woman must 
disclose her misfortune and crime, or else the marriage 
will be declared void ; but if she disclose it, she loses 
that marriage, and places it in the power of the suitor to 
proclaim her shame, and preclude her from any other 
alliance, and from reformation. The safer, more politic, 
and more humane principle is, to make it his interest to 
conceal the fault as well as hers, and by uniting their 
interests, to induce both to look forward to future pro- 
prieties, and be blind to what is behind. After the law 
upon this subject, has been settled for ages, and when 
the legislature has been unable to devise any alteration, 
founded on a general principle, worthy of their adoption, 
it would be too much to expect a court to pretend to more 
wisdom than the legislature and our fore-fathers united, 
and strike out new theories. And we cannot but say, 
that nothing could be more dangerous than to allow those 
who have agreed to take each other, in terms for better, 
for worse, to be permitted to say, that one of the parties 
is worse than was expected, and therefore, the contract 
ought to be no longer binding. 

These are the general principles by which the court 
is constrained to limit and regulate the unrestrained 
liberty of rioting at large, to which it is left. The 
court is, nevertheless, entirely sensible of the peculiar cha- 
racter of this case, produced by the odious circumstance 
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of color. It appeals powerfully to the prejadices, the 
virtues and vices of our nature. The stigma in our 
state of society is so indelible, the degradation so abso- 
lute, and the abhorrence of the community against the 
offender, anil contempt for the husband so marked and 
unextinguishable, that the court has not been able, with- 
out a struggle, to follow those rusos which their dispas- 
sionate judgment sanctions. But there are other cir- 
cumstances in this case, which relieve us from al! difii- 
culty. The petitioner charges, that he was married on 
the 18th of December 1828, and that the child was born 
on the ist day of May, 1829; up to that time, he lived 
with his wife, and upon that event left her. He does 
not venture to swear, that he believed her chaste, at the 
time of the marriage. It must be taken, that he did 
not; if he had, it would have been the first thing thought 
of, to aggravate his case. Suppose that we are to pre- 
sume, that he means to admit a criminal conversation 
between themselves; and that is the most favora- 
ble to him—what claims has he to relief, upon the ground 
of grosser incontinence than that in which he had par- 
ticipated? The legislature gives us in the act of 1814, 
an analogous rule for our government in this case.— 
They declare that condonation shall destroy the right 
of divorce ; either, because it evinces prior consent, or 
an indifference to the crime, which alike render him un- 
worthy to ask the interposition of the law. Upon the 
same principle, if a man will marry a woman, whom 
he knows to be a prostitute, and she takes no affirmative 
means of establishing a conviction in his mind, that he 
alone, has had access to her, he can not complain if he 
has been betrayed by a confidence as irrational, as it 
proves to be unfounded. No man in his senses can an- 
ticipate less. The fascinations and the total deprava- 
tion of an unchaste woman have been proverbial, at least, 
since the days of Solomon. hHe who marries a wanton, 
knowing her true character, submits himself to the low- 
est degradation, and imposes on himself. No fraud 
can be said to be practised on him by mere silence and 
concealment of other aberrations. But if such be not 
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. state of it, leaves the petitioner as little merit. If he 


had not been himself, guilty, he had the more reason to 


ow 
merase 


believe that others had. It is not alleged that the birth of Scnoworns. 


the child was premature. Half the period of gestation 
had expired at the marriage. His attention must have 
been attracted to the person of the woman he was about 
marrying, and the long intimacy and courtship which 
he mentions, must have enabled him to detect her situa- 
tion. Why did he marry her? It may be possible, that 
he was deceived, and not by his own negligence, at that 
period. But itis impossible, that any art or device 
could have long prevented him from kuowing the truth, 
that is, as far as this, that she was pregnant. If not 
by him, why did he live with her? Shall he be heard 
to say, that he would have been content, if the child, 
though not his own, had been white? We cannot but 
feel for his digrace; but it is rather sympathy with 
him, as being one of the family of man, than as he is, 
individually. His disgrace is voluntarily incurred, and 
he has no elevation of sentiment or feeling aboveit. We 
think him criminally accessary to his own dishonor, in 
marrying a woman whom he knew to be lewd; or, by 
continuing his cohabitation, after he must have known 
it, up to the happening of an event, by which the world 
acquired the same knowledge. He now asks to be freed 
from his bonds, because the infamy of his wife has be- 
come notorious, though he could reconcile himself, in se- 
cret, to the crime which makes her infamous. Such a 
prayer must be rejected, and the judgment of the 
Superior Court affirmed. 

The full discussion thus entered into, has been deemed 
due to the legislature and the court itself, that the prin- 
ciples which will guide the court, may be plainly known. 
It is proper that they should be placed before the legis- 
lature, that if thought wrong by them, the court may 
be spared from running further into error, by having 
an authoritative guide to future action, in a rule pre- 
scribed definitely by the legislature itself. 

Per Cur1aM.—JUDGMENT AFFIRMED. 
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Jesse Barpen v. ANN M. Barven. 


Where a man was induced to marry a woman by her representing to him that 
a child she had was his, and that as to all the world but him, she was 
virtuous, and after the marriage he discovered that the child was black} 
it was held, Rurriy, J. hesitante, that he was entitled to a divorce, if the 
color was so indistinct as to mislead a man of ordinary diligence—or 


if the child had been carefully kept from his view. 
Per Rvrrrx, J. A case of this kind is a concession to the deep rooted pre- 


judices of the community upon this subject. 


This was a petition for a divorce, in which the peti- 
tioner alleged that at the time of the marriage, he knew 
that the defendant had a child, but he thought it was 
his; that the defendant, by her artful conduct before 
the marriage, induced him to believe that she had ever 
behaved modestly and virtuously except in the instance 
above mentioned, which she pretended was the result 
of her attachment to him; that soon after the marriage, 
he discovered that the child was a mulatto, upon which, 
he had instantly parted from her. The plaintiff prayed 
a divorce, a vinculo matrimonii. 

On the Fall Circuit of 1830, at Wayne, the cause 
came on to be heard before Donnexi, Judge, when it 
appearing, that the marriage took place before the act of 
1827, c. 19, his Honor dismissed the petition, and the 
plaintiff appealed. 

No counsel for cither party, appeared in this court. 


Rurrin, Judge.—The act of 1827, c. 19. is not alto- 
gether prospective. ‘The remedy given by it is not con- 
fined to cases that might thereafter happen, but applies 
to those also, in which the grievance then existed. This 
is plainly to be inferred from the preamble, which de- 
notes the purpose of the legislature to relieve itself 
forthwith and entirely from the consideration of any ap- 
plication for divorce, whether for existing or future 
causes. 

Upon tlie merits, I confess, that I am individually, 
inclined to concur with the judge of the Superior Court, 
for the reasons upon which the case of Scroggins v. Scrog- 
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gins was decided at this term. But my brethren think Dec. 1832. 


there is a difference, and that this petitioner may prove 
himself entitled to relief. The petition was dismissed 
upon the face of it; and therefore, all the facts stated 
in it must be taken in this stage of the proceedings to 
be true. Among them is the one of deep die, that the 
child is black; and to that is added, the belief of the 
petitioner, that it was his own, and that this belief was 
created by the artful representations of the defendant. 
It is thought by the majority of the Court, that when a 
man is acting in good faith, and marries with the de- 
- sign on his part, to repair the injury done to a female, 
whom he supposes to be the reluctant victim of his own 
solicitations, which a strong and exclusive affection for 
him made her unable finally to resist, advantage shall 
not be taken of his confidence and honorable principles 
of action, to draw him on by false tokens and artful de- 
vices of this sort. If hc had married before the pgyturi- 
tion, he ran risks, and must patiently abide the results. 
Tie risks were obvious to his understanding. But by 
awaiting that event, and promptly following it up by 
consummating the contract, while the child was very 
young, it is but reasonable to conclude, that the birth 
of the child and the belief that it was his own, constitu- 


ted a prevailing, perhaps the chief motive and induce- — 


ment for this action. ‘The obstacle with me upon this 
part of the case is, that the color is an object of the 
senses ; and that it can hardly be supposed that a man 
would marry a woman because he believed her to be 
the mother of his child, without being drawn, even by 
curiosity, not to say, instinctive affection, to see the child 
- itself. But it may be, that in so young an infant, whose 
mother was white, it might not be in the power of an 
ordinary man, from inspection of the face and other un- 
covered parts of the body, to discover the tinge, although 
it were so deep as to lead to the belief now, that it is the 
issue of a father of full African blood; much more, if 
the father had a mixture of both races in him. I am 
therefore directed to express it as the opinion of my 
brethren, in which I do not refuse to acquiesce, that the 
Vor. IIT. 70 


a) 
Barprn 
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€ASES ARGUED AND DETERMINED IN THE 


petitioner ought te be allowed to prove his case. He 
has many difticalties before him ; for the ground of the 
opinion is not that the wife was delivered of a child by 
another father, or even by a black paramour ; but that, 
such being the fact, she induced, by false representations 
and active means, as the exhibition of the child to the 
petitioner as his, a belief on his part, that it was his own 
issue, and that he did not, and could not, from inspection, 


ascertain the truth, or be reasonably supposed to be able | 


to do it. If there were no representations in aid of the 
false token, or if there were and the hue was visibly incon- 
sistent with those representations, the petitioner was not 
deceived, or ought not to have been, and cannot have 
redress. The opinion of the court then is, that the judg- 
ment of the Superior Court must be reversed, and the 
cause remanded to be proceeded in to ascertain the facts 
according to the statutes; and if it should upon the 
proofsaturn out, that the child is of mixed blood, that 
the petitioner and defendant are white persons, and that 
he believed at the time of the marriage, that the child 
was white, and that belief was created by the represen- 
tations of the defendant, that it was the offspring of the 
petitioner himself, and that upon inspection at that time, 
the real color was not so obvious as to be detected by the 
petitioner, or a person of ordinary diligence and intelli- 
gence, and not otherwise communicated to the petitioner, 
he would be entitled to a judgment of divorce from the 
bonds of matrimony. This is a concession to the deep 
rooted and virtuous prejudices of the community upon 


this subject. 
-Per Cur1AM.—JUDGMENT REVERSED- 
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ABATEMENT. 

1. By Rorgay, J. Matter which abates an 
original suit, abates one that is collateral 
to it—as an interplea between the plain- 
tiff and a garnishee is abated by the death 
of the defendant in the attachment.—— 
Wintz v Webb, 27 

2. By Rurris, J. The omission to date a 
writ, can only be taken advantage of by 
plea in abatement. Dowell, qui tam, v 
Vannoy, 4 
ACCORD AND SATISFACTION. 

A receipt, acknowledging the payment of 
a particular sum, without stating it to be 
in full, is not in itself sufficient evidence 
to support the plea of accord and satis- 
faction. McCullen v Hood, 219 

ACTION. 

A right of action is not destroyed by an 
agreement which only gives the plaintiff 
another action of the same kind. Hence 
a parol agreement to refer a claim to ar- 
hitration, is no bar to an action upon the 
original claim. Swaim v Swaim, 24 

ACT, Rightful or Wrongful. 

By Henprersonx, C. J. Where an act is 
rightful in one capacity and wrongful in 
another, without proof to the contrary, it 
is taken to be in the first. Harrison v 
Ward, 417 

ADMINISTRATORS AND EXECU- 

TORS. 


1, A special administrator, in ‘an action by 
the general administrator, may show that 
property which he received and inven- 
toried, as belonging to the intestate, is 
in fact the property of a lunatic, of whom 
the special administrator was appointed 
guardian after the repeal of his letters of 
administration. . Yarborough v Harris, 

“ 40 

2. In an action by an administrator, for an 
injury done to his intestate, after a plea 
in bar, the defendant cannot impeach the 
grant of administration. Spencer v Ca- 
hoon, 80 

3, By Rerrisx, J. Where an administra- 
tor seeks to revive a suit commenced by 
his intestate, the defendant may, by mo- 

1 





tion, put the administration in issue. 
It cannot, however, be impeached as a 
ground of non-suit at the trial. Jb. 81 
4. By the same. But where the defendant 
claims title by a grant of administration 
previous to that of the plaintiff, or relies 
on his possession against the first admin- 
istrator, he nay upon the general issue, 
prove the first grant of administration ; 
because this is in evidence of the plain- 
tiff’s title. Ibid, 81 
5. Counsel fees paid by an executor in a 
suit brought against him, in which he 
was successful, cannot be recovered in 
an action on a bond, conditioned ta ex- 
oncrate him from liability on account of 
his executorship. Sumner v Whedbee, 
84 

6. By Hatt, J. The costs of asuit brougat 
against the exectitor, which was decided 
in his favor, canhot fie recovered in an 
action on such a bond. To constitute a 
breach, there must be a recovery against 
the executor. Ibid, 85 
7. In a warrant against an administrator, 
judgment was rendered that the plaintiff 
recover his debt and costs,‘and then an 
entry made that the defendant “ pleads 
retainer, fully administered, &c.” it was 
held that the Justice had power to try 
those pleas; that he had negatived them; 
that the judgment was absolute, and that 
the non-payment thereof might be assign- 
ed as a-breach of the administration bond. 
Haines, ex relatione Kelly, v Dalton, 91 

8. By Henpvensoy,C. J. An action cap 
not be sustained against an administra- 
tor, to subject him personally, unless he 
has been fixed with assets. Waugh & 
Isbell v Chaffin, 101 
9 By Haut, J. An executor who has paid 
over the assets to the University, is :ot 
subjected to the claim of a creditor, uot 
barred by the act of 1715; but the issue 
of fully administered, must be found for 
him, and the creditor must then procced 
against the University. Godley v Tay- 
lor, ex’r. 178 
10. When an executor sells the assets of 
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his testator, and takes a bond payable to 
himself as executor, and dies leaving the 
bond uncollected, i¢ was held, Rurr1n, 
J. dissentiente,in the absence of any evi- 
dence that the executor had appropriated 
the bond to his own use, that both at com- 
mon law and under the act of 1794, (Rev. 
ch. 415,) “ to explain and supply the de- 
ficiences of certain acts of Assembly re- 
specting sales by executors aud adminis- 
trators,” the bond was of the assets of the 
testator, and an action on it might be 
brought by the administrator de bonis 
non. Eure v Eure, 206 
11. Ry Hewversoy, C.J. In no case is 
the executor of an administrator liable at 
law to the creditors of the intestate. But 


the payment of debts. Conrad v Dal- 
ton, 252 
12. By the same. Is there any remedy 
against the executor of an administrator 
for a devastavit the destruction of 
assets? Quere. But if the administra- 
tor has converted the assets to his own 
use, it seems the administrator de bonis 
non may recover against his executor for 
had and received. Ibid, 253 

13. By Rorrry, J. An executor cannot 
retain his commissions against a creditor 
or a legatee, until they have been allowed 
by the county court, or in 2 suit for the 
settlement of his accounts. They can- 
not be allowed by a jury upon the plea 
po hemny administered. Hodges v /irm- 
256 

4 “Where the plaintiff bailed a slave, and 
after the death of the bailee his executors 


continued in , it was held by 
Henpensoy, ( J. and Hatt, J. that al- 
though the plaintiff might declare against 


the executors as executors, for a detention 
after the death of the testator, yet, as the 
testator’s interest had determined, there 
was no proof to support the declaration 
In the same case, held by Rurrrx, J. that 
detinue will not lie against an executor 
for a detention after the death of the tes 
tator. Mobley v Runnells, 303 
15. Where the same person is administra- 
trator, and also guardian of the next of 
kin, his returning an account of his ad- 
ministration, and acknowledging a ba- 
tance due his ward, is not a performance 
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of the condition of his administration 
bond. But it is otherwise if the 

to pay the balance is identified, and re. 
tained by the guardian as the property 
of the ward. Harrison, on the relation 
of Amason v Ward et al. 417 

16. In such a case, are the bonds cumula. 
tive. Quere?t Jbid. 

17. Where a testator, in the event of the 
death of his executor, directed the county 
court to appoint some person to admin- 
ister his estate, the executor of the first 
executor, is not the execntor of the first 
testator. Roanoke Navigation C 
ny Vv Green, 

18. Where an administrator procures him- 
self to be appointed guardian to the next 
of kin to his intestate, but does not re 
turn an account as guardian, or in 
way designate the property of his 
so that it can be identified, the sureties 
to the administration bond are not dis- 
charged. Clancy, ex relatione Carring- 
ton v Carrington, 529 

Vide Appeal,8. Covenant, 1,5. Execu- 
tor de son tort, 1, 2, 3,4,6. Execution, 


Vide Administrators & Executors, 2, 3, 4. 
rg teh BOND. 
Vide Adminiztrators & Executors, 7, 15, 

16,18. Bond, 17. 
ALIEN. 

1. By Hexpensox, C.J. An alien can 
hold lands against the sovereign, until 
his estate is divested by an inquisition as- 
certaining his alienage. ieee 
University v Miller, 

2. By the same. The sovereign had 
seize lands, and prove the alienage in pais 
upon the trial of an ejectment. It can be 
proved only by an office found. So in 
cases of forfeiture for felony, the record of 
the attainder of the tenant ee 
duced. Ibid, 

3. By the same. The netive born child o 
an alien succeeds as heir where the es- 
tate of the ancestor has not been divested 
by an office found in his life-time. An 
office found after his death, does not 
affect the eatate of the heir. did. 

4. By the same. The law will not cast an 
estate upon one who cannot hold it; and 
for this reason, an inquest of office is not 
necessary to prevent an alien from suc- 
ceeding to an estate, Jbid, 193 
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5. By the same. If the heir be unable to 
take by reason of any disqualification 
which is not personal, as by his alienage, 
the next in degree succeeds, to prevent 
an escheat. But where the disability is 
personal, as by attainder, the next in de- 
gree cannot succeed, but the estate will 
escheat. Jbid, 196 


AMENDMENT. 

By Rorrry, J. By the act of 1824, this 
court is bound to permit amendments 
which would be of course in the court 
below ; but it is not authorised to direct 
them to be made in the court below, nor 
to make any but such as are n 
to support the judgment of the superior 
court. Grist v Hodges, 204 

2. By the same. None can be permitted 
here, which would affect the judgment 
below, or upon which ordinarily a new 
plea is admitted. bid. 

3. By the same. Notwithstanding the dic- 
tum in Dowell v Vannoy, (ante 48,) ver- 
dicts which are defective in form, from 
the misprision of the clerk, will be cor- 
rected in this court, if the substance is 
intelligible. bid, 207 

4. By the same. Defects which require an 
actual amendment, and which are not 
cured by the statutes of jeofail, can be 
amended only upon the payment of all 
costs. Ibid. 

5. Where the amount of damages laid in 
the writ was increased, the amendment 
was permitted upon the payment of all 
costs. Henpsrson, C. J. dissentiente 
as to the payment of costs. Ibid, Vide 
Damages, 2. Judgment, 3. 

APPEAL. 

1, The exercise of a discretionary power in 
the superior court, cannot be examined 
upon an appeal, Cannon v — 

2, The superior courts have a discretion to 
expunge an order made during the term, 
and an error in its exercise cannot be ex- 
amined upon an appeal. aaah 


3, The supreme court has no jurisdiction 
of an appeal from an order of the court 
below allowing commissions to an admin- 
istrator. Ex parte Haughton, 441 

4. By Dantex, J. The allowance of four 

cent. additional interest, under the 
act of 1807, (Rev. ch. 713,) is a matter 
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of discretion, and cannot be revised upon 
appeal. Ballenger v Barnes, 460 

5. By Rurrix, J. Points which were not 
made on the trial, and if taken, might then 
have been disposed of, will not be exa- 
mined on appeal. Waller v Mills, 515 

Vide case stared upon an appeal,1,2, 3, 4,5. 

ARBITRATION AND AWARD. 

1, If an action of ejectment be referred to 
arbitrators,an award stating the cause 
to be pending between the lessor of the 
plaintiff and the tenant in possession, 
without noticing the fictitious parties, is 
sufficient Doe on dem. Oneal et al. v 
Butler, 94 

2. An agreement between the parties to a 
cause, made after the issuing, but before 
the return of the writ, refering the suit 
to arbitration, and making the submission 
a rule of court, does not authorise the 
entry of a judgment upon an award filed 
at the return day of the writ. Simpson 
v McBee, 631 

3. By Danret,J. In this State judgments 
are entered upon awards, where, by the 
rule of the common law, attachments 
would issue for their non-performance. 


Ibid, 533 

4. the same. The Statute of 9 and 10 

ill. 3d, respecting reference, is not in 
force here. Jbid. 

Vide Action—Limitation, Statute of 4, 6. 

ASSUMPSIT. 

A count for money paid to B by A, at the 
request of and to the use of C, is su 
ported by proof of the sale of a bond by 
A to B, and that B credited C with the 
amount. Joges v Cooke, 112 

2. Assumpsit will not lie upon a promise 
to pay a debt when the same debt may 
be recovered in an action on a specialty ; 
but 1t is otherwise, when from any cause, 
no action on the bond can be sustained. 


certained balance for the work done ; held 
that assumpsit for the work was impro- 


Ibid. 
ATTACHMENT 
Vide Abatement, 1. Garnishment. 
BAIL, 
No matter can be pleaded in discharge éf 
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the liability of bail, except the death or 


surrender of the principal. Gmtey 
& Parker v Pool, 

2. By Rorrin. J. If it 1s unlawful for “ 
principal to come into the State, or if he 
is imprisoned abroad for a criminal of- 
fence, the court will in its discretion re- 
lieve the bail. But no relief will be given, 
where the bail is imprisoned abroad for 
debt. Ibid, 157 

3. By the same, A plea of the death of 
the principal, cannot be received in this 
court, because it has no jury to ascertain 
its truth. bid, 158 

4. The proper county to which a ca. sa. 
should issue, in order to change the bail, 
is the county where the original writ was 
executed. Finley v Smith, 247 

5. By Rerrrs, J. If the defendant has no 
fixed residence in the State, then the ca. 
sa. ought to issue to the county, where 
the bail bond was taken, that the bail 
may have notice. But if the defendant 
has acquired a domicil in another county, 
and the plaintiff has notice of it, the ca. 
sa. ought to issue to that county. Jb. 249 

6. By the same. A temporary residence 
by a single man, without property, is not 
such a change of domicil as justifies the 
plaintiff, in order to change the bail, in 
issuing the ca. sa. to any other county 
than that in which the original writ was 
executed. Jbid. 

7. A sheriff, who is special bail, may, under 
the act of 1777, (#ev. ch. 116,) surren- 
der the principal to himself, and after the 
surrender, he detains the principal and 
notifies the plaintiff thereof, his liability 
as bail ceases. Huggins v Fonville, 392 

8. By Danret, J. Ifa sheriff, who is bail, 
surrender the principal to himself as she- 
riff, and aferwards there is an escape, the 
rethedy is by debt or case. Jbid, 394 

9. Bail may surrender their principal af- 
ter a verdict, but before a final judgment 
against them, Woody v Stockton, 4:31 

10. The act authorising such a surrender, 
necessarily authorises some mode of aver- 
ing it—it should be by a plea framed so 
as to enable the plaintiff to deny the sur- 
render, and contest the identity of the 
principal. Ibid. 

Vide Escape. 

BAILMENT 

By Hexversox,C.J Although the bailee 

is not permitted to dispute the title of the 





bailor ; yet, if the latter, by his ewn show- 
ing has none, he cannot recover. Mob- 


ley v Runnels, 303 
Vide Lex loci contractus 2. Possession 2. 
BANK STOCK. 


Stock standing on the Books of the Bank 
of Newbern, in the name of the Presi- 
dent and Directors of the Literary Fund, 
is Stock held by the State, within the 
meaning of the act: of 1814, (Rev. ch, 
780, s. 11,) extending the charter of that 
Bank ; and therefore not subject to taxa- 
tion. Statev Bank of Newbern, 372 


BILLS OF EXCHANGE AND PRO. 
MISSORY NOTES. 

1. Where A and B were endorsers of a bill 
drawn for the accommodation of C, and 
A, being the first endorser, paid it, and 
afterwards received the note of C, en- 
dorsed by B, for one half the amount, it 
was held, that this note was not given 
for the accommodation of A and that he 
might recover on B’s endorsement. 
Hatcher ¥ Mo,Morine, 228 

2, A bond payable on demand, which is 
assigned eight years after its execution, 
is dishonored, and liable, in the hands of 
of the assignee, to all the defences which 
the obiigor had against the obligee. But 
these defences, in order to be available at 
law, must be legal defences. Haywood 
v McNair, 231 

3. In an action upon a promissory note, a 
total failure of consideration may be given 
in evidence to defeat it; but it is other- 
wise where there is only a partial failure; 
that can be remedied by a distinct suit. 

Washburn v Picot, 390 

4. In an action by the holders of a bill of 
exchange, against a bank, for not giving 
the drawer notice of a non-payment by 
. the acceptor, the fact of the drawer’s in- 
solvency, may be estimated by the jury, 
in assessing the amount of damages,— 
Stowe v The Bank of Cape Fear, 408 

bie Principal and Attorney. Usury,1, 

4, 5. 
BOND. 

1. Bonds given by officers for the faithful 
discharge of their duty, which do not con- 
form to the act requiring them, can only 
be enforced according to the rules of the 
common law; and a bond given by a she- 
riffin a penalty greater than that required 
by the act of 1977, (Rev. ch. 118,) is not 
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within the provision of that act, autho- 
rising successive suits on sheriffs’ bonds, 
and is extinguished by the first judgment 
thereon. Branch, to the use of the Bank 
of Cape Fear v Elliott. 86 

2. By Rurrix, J. In debt on a bond, the 
verdict need not state its amount. /6. 88 

3. By the same. The yule adopted in this 
court respecting official bonds, which do 
not conform to the act requiring them, 
is disapproved, but followed. Jdid. 

4. By the same. But although a judgment 
upon such bonds is a bar to a second snit, 
if the bond is within the statute, (8 and 9 
William 3d,) the relator may have a sci. 
fa suggesting other breaches; or if not 
within that statute, execution may issue 
at his risk, leaving the defendant to seek 
relief in equity. Jdid. 

6. By Rurrix, J. It seems that a bond, 
which is retained by the obligor and sub- 
sequently delivered, does not relate be- 
yond the actual delivery. Leadman v 
Harris, 144 

6. After a bond has been discharged by the 
principal debtor, it cannot be set up again 
to the prejudice of a surety, by a subse- 
quent agreement between the principal 
and obligor. Woodman v. Mooring, 237 

7. An alteration in a bond, which is preju- 
dicial to the obligee, as where the date 
was altered so as to deprive him of one 
year’s interest, is presumed to have been 
made before the execution. Pullen v 
Shaw, 238 

8. The acts of Assembly which direct the 
justices of the county courts to take bonds 
in certain cases, confer on them as to such 
bonds,a corporate character; and they may 
take a bond from one of their number to 
themselves, Justices of Cumberland v 
Armstrong, 284 

9. By Rurrrmn, J. A bond payable to the 
justices of a county which is not taken 
according to the direction of the act au- 
thorising it, may be supported as a valid 
bond at common law. But an action must 
be brought on it in the name of the sur- 
viving obligees, and not in that of the 
successors. And if one of the obligees 
be a justice at its execution, it is void as 
to all. Jdid, 286 

10. A bond made, by a guardian and his 
sureties “to A, B, and the rest of the jus- 
tices,” is not in pursuance of the act of 
1762, (Rev. ch. 69, § 7.) and can be 
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supported only at common law. If one 
of the obligors be a justice at its execu: 
tion, it is void asto all. Justices of Cur- 
rituck v Dozier, 28 
11. A bond payable to the justices of a 
county, executed by several persons, one 
of whom is a justice of that county, is 
void as to all the obligors. Justices of 
Chowan v Bonner, 287 
12. By Rurrix, J. A personal incapacity 
of one obligor does not affect the validity 
of the bond as to the others; but it is 
otherwise where one of them is botl: obli- 
gor and obligee. did, 290 
13. Where an order of the county court 
allowed a guardian to renew his bond 
with A and B, his sureties, and a bond 
not drawn according to the statute as an 
official bond but good in its form as an 
obligation at common lew, was sealed by 
A only, and left with the clerk, it was 
held that a delivery conld not be inferred, 
there being no evidence of an actual de- 
livery. Fitz ex relatione Slade v Green, 
291 

14. By Hennensov, C.J. A bond pay- 
able to “ A. B. chairman, and other jus- 
tices of the court,” &c. is in law payable 
to A. B. alone. Ibid, 296 
15. Bonds intended to be official, but which 
are not in conformity to the statute, may 
be declared on as voluntary bonds at com- 
mon law. Williams ¥ Ehringhaus, 297 
16. By Rurrix, J. A bond payable to the 
justices of a court, has the same.validity 
as if it described the obligees by name. 
Ibid, 298 
17. A bond to the chairman of the county 
court, his “executors, &c.” is not an of- 
fice bond, for the want of the words “ suc- 
cessors, &c.” But it emtres as a private 
bond, and a delivery to the clerk is suffi- 
‘cient, unless the obligee refuses it, al- 
though the clerk is the agent of che chair- 
man as to office bonds only. Thread- 
gillex relatione Hough v Jennings, 384 
Vide Administrators and Executors, 5, 6. 


BOUNDARY. 

1, The terminus of a line must be either 
thedistance called for in the deed, orsome - 
permanent monument, which will en- 
dure for years, the erection of which was 
contemporaneous with the execution of 
the deed. A stake is not such a monu- ~ 
ment, and evidence of its erection when 
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the land was surveyed, is not admissible 
to control the course and distance. Reed 
v Shenck, 65 

2. Where the plaintiff and defendant claim- 
ed under two different grants, the junior 
of which called for the line of the elder, 
and a line of marked trees was found cor- 
responding in age with the junior grant, 
held that this fact was not evidence of 
boundary, of the elder grant. —r ex 
dem. Sasser v Herring, 

3. A question of bouton, discussed by 
Henprrson, C.J. Ingram v Colson, 520 

Vide Color of Title. 

A. SA. BOND. 
Vide Insolvent Dedtor, 1, 2. 
CAPE FEAR NAVIGATION COM- 
PANY. 


Vide Tolle, 1, 2. 
CASES APPROVED. 
Anders » Anders, ante, vol. 2, 529, in Mc- 
Pherson v Seguine, 153 
Barden v McKenner, 4 Hawks, 229, in _— 
» Bank of Cape Fear, 279 
Benton v Duffy, Conf. Rep. 99, a : 


Smith, 
Brochet v Foscue, 1 Hawks, 64, in Ween 
house » Williams, 508 
Burton v Dickens, 3 Mur. 103, in Crain v 
Long, 371 
Chambers v Smith, 1 Hay. 366, in Collins 
wv Nall, 224 
Choate » Wright, ante, 2 vol. 289, in Epps 
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tices v 


2] Bich ’3 Hawks, 16, in Den.» 


t, 
Reel v Reel, 1 Hawks, 248, in Howell 
v Barden, 
Scales v Fewel, 8 Hanks 18, in Jones 
Sasser, 


Shepherd e Lane ant, 2 vol 148, in Gan 
v Lane, 53 
Sane 
awks 388, | . P 
«  « Merit, State v Lipsey, 485 


ante 2 vol. 269 
«“ Williams, 2 Hawks,100, _— 


in Coltrain v McCain, 306 


CASES DOUBTED OR OVERRULED. 
MeMillan » Hapley, 2 Car. Law. Rep. 89 
doubted by Hexpsnsoy, C, J. in = 
son v Frew, 

Ridley v McGhee ante 2 vol. p. 40 dost 
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sex, G. J, and Rurrin J. in State v 
Lipsey, 485 
GASE STATED UPON AN APPEAL. 
1. In an appeal to the Supreme Court, if 
, the case does not contain the facts to 
which the Charge of the Judge was ap- 
plied, however erroneous the charge it- 
self may be as an abstract proposition, 
still the judgment must be affirmed. A 
judgment is not reversed because it does 
not appear to be right; it must de affirm- 
ed unless it appears to be wrong. Pick- 
ett v Pickett, 6 
2, By Rorrrs, J. An objection arising up- 
on the statement of the ore tenus inci- 
dents at the trial, but not taken in the 
Court below, will not be heard in this 
court. Atkinson v Clarke, 171 
3. By the same. Cases stated upon an ap- 
peal to this court, are similar to reports 
upon motions for a new trial in one re- 
spect, namely, that if upon the whole 
case, it is apparent the verdict is correct, 
the judgment will not be reversed, al- 
though there may be error in the point 
complained of. In other respects they 
are similar to bills of exceptions. Jb. 174 
Where, upon the case stated, the judg- 
ment of the court below is correct, points 
which were intended to be presented, do 
not arise, and will not be examined ; as 
when in trespass the plaintiff was in pos 
session, and the defendant had no title, 
defects in that of the former, will not be 
noticed, he having recovered upon his 
possession, Cobb v Herring. 382 
4. Where a judgment is rendered in the 
court below, upon a case agreed which 
is defectively stated, it will be reversed 
upon appeal. Jsdell v Stone, 410 
Vide Judge’s charge 4. 
CERTIORARI. 
1, Where a cause is removed from one 
Superior Court to another, the latter has 
the right to issue a writ of certiorari to 
the former, directing a more perfect | 1 
transcript to be certified. State v Col- 
lins, 117 


a 


2. By Hewpersoyx, C. J. The right of 
issuing writs of certiorari, is not found- 
ed on the circumstance that the Court 
from which it issues, is superior to that 

to which it is directed; but upon the 
principle, that courts have the right to is- ' 
sue any writ necessary to the exercise of 
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their powers, Ibid, 120 
3. By the same. Writs which give juris- 
diction to a Court, must be returned; 
and both the writ and the return must 
appear upon the record; but this is un- 
necessary, where the writ was issued in 
the progress of a cause, and is merely 
auxiliary to its determination. A writ of 
certiorari to certify a more perfect re- 
cord is of this latter description. Jd. 121 
4. Where an opportunity of appealing has 
been lost by the neglect of an officer of 
the law, the contrivance of the opposite 
party, or improper conduct in the inferi- 
or Court, a certiorari will be granted 
without reference to the merits. Colline 
v Nall, 224 

5. By Rurrin J. If an appeal be lost by 
the neglect of the applicant or of his 
agent, a certiorari will not be granted. 
It is otherwise when it is lost by the ac- 
cidental inability of the applicant to give 
security for the appeal. Jé:d. 226 

6. By the same. But in such case it is not 
granted, when applied for merely to de- 
lay the other party, or to avoid a deci- 
sion on the merits. And the applicant 
will also be laid under terms not to avail 
himself of a technical advantage arising 
from a mere informality. bid. 

7. By Rurriw J. A summary judgment is 
properly rendered upon a bond given un- 
der the act of 1810 ( Rev. ch. 172) up- 
on sueing out a certiorari. Speight v 
Wooten, 327 

8. Ignorance of the act of 1777 (Rev. ch. 
115, § 79) requiring appeal bonds to be 
executed in the court oo they were 
allowed, will not entitle the appellant te 
a certiorari. Elliott v Halliday, 377 

An appellant, who has failed to file his ap- 
peal, is not entitled to a certiorari after 
a delay of three terms. He should ap- 
ply at the first term, unless prevented by 
accident. Erwin v Erwin, 528 

——— AND CLERK & MASTER. 
. Trespass will lie against a deputy clerk 
for wrongfully issuing an execution, un- 
der which the plaintiff’ S property was 
sold. Coltrain v M” Cain, 308 

2. By Rurrry J. The principal only is lia 
ble for the mere nonfeasance of his de- 
puty. But for an unlawful act committ- 
ed by the deputy, colore offcii, both are 
liable. Ibid. 308 

3. The act of 1819 (Rev. ch. 990,) re. 


quiring clerks to renew their bond, does 
not make their offices annual appoint- 
ments, but gives cumulative securities 
for the porformance of their official duties. 
The Judges ex relatione, Oate v Bry- 
an 451 

4. By Hanprnsox C. J. Nonpayment of 
money received by @ clerk officially, 
may be assigned as a breach on any 
bond given by him. Jbid. 453 

5. By the same Is the bond of a clerk & 
Master within the act of 1810 ( Rev. ch. 
800,) Qv. Ibid. 

CLERK’S BOND. 
Vide Bond 8-9, Clerk & Master. 3-4-5 
COLOR OF TITLE. 

Where the parties to a deed intended to 
convey only land to which the vendor 
had title, and also that it should set out 
the boundaries of the grant to him, but 
the land was especially surveyed and 
corners marked, end the deed made ac- 
cording to the survey, its courses are not 
to be controlled by those of the grant; 
and if it covers more land than the 
grant, it is color of title as to the excess. 
Den ex dem, Ingram v_ Colson, et. al 

520 

Vide Feme Covert—Fraudulent Convey- 

ance 1-3—Limitation, Statute of 2 
COMMISSIONS. 

Vide Administrators and Executors 13— 

Appeal 3 
CONSIDERATION. 

1,.A pecuniary consideration mentioned 
in the first part of a deed of bargain and 
eile, extends to any land conveyed in 
the deed to the person who paid that 
consideration. Den on dem Jones v 
, Rife 404 
2. By Dawrex J. A consideration of blood 
appearing upon a deed it inoperative as a 
bargain and sale, will make it inure as 
a covenant to stand seized. Den on 


dem, Hatch v Thompson, 411 
Vide Bills of exchange, and Promissory 
Notes 3 


CONSTABLE. 

1. A Constable who is charged with the 
collection of a debt, ought to see that 
good surety is given for the stay of exe- 
cution, and if he being insolvent. be- ; 
‘comes the strety, it is a breach of his, 
official bond. overnor ex relatione, 


Witherspoon v Davidson, 361 





2. The sureties of a Constable are not lia- 
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ble under the act of 1818 (Re .ch, 980) 
for his omission, without instructions 
to the contrary, to sue out an execution 


against an inselvent debtor. The Go 

vernor ex relatione Fisher v Carroway 

Executor, 436 
COPARTNERSHIP. 

An agreement between the owner of a ves- 
sel, and captain, that each party should 
pay certain expenses and divide the 
freight, with power to the captain to 
invest it on a joint account, constitutes 
a copartnership. Cox v Delano, 89 

By Hennpenson, C.J. One who receives a 
portion of the profits, as his property, is 
apartner ; but itis otherwise if the amount 
of profits is referred to, only to ascertain 
the amount of a debt due him. Ibid 90 

Vide Sherif 1. 

COSTS, 


Sureties for the prosecution of a suit, are 
bound for the costs accruing before, as 
well as after the execution of the bond. 
Wilson v Hudspeth, 57 

COVENANT. 

1, Executors having a power to sell lands 
of their testator, are personally bound by 
a-covenant that they “executors &c. do 

“forever warrant and defend &c.” God 
ley v Taylor, 178 

2. When an action was brought upon a 
covenant of quiet enjoyment, made by 
a decedent, and the eviction took place 
more than seven years after his death, 
it was held, Rurrin J. dissentiente, 
that the action was not barred by the act of 
1715 (Re. ch. 10, § 7) requiring 
claims to be preferred within seven years 
after the death of a decedent. did. 

3 By Rorrix, J. The mere existence of 
a better title, without an eviction under 
it, does not entitle the bargainor to re- 
cover upon a covenant of quiet enjoy- 
ment. Grist v Hodges, 200 

4. By the same But the existence of a 
better title; accompanied with actual 
possession, is a breach of a covenant of 
quiet enjoyment in a deed executed af- 
ter the possession commenced under 
that title; and the bargainor need not 
bring an ejectment, to entitle himself to 
recover. Ibid. 

5. By the same. Where the vendee is 
evicted in his life time, an action for 
this breach cf the covenant of quiet en- 
joyment is properly brought after his 
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dath by his executor, and does not de- 
scend to his heir. Jbid. 201 
COVENANT TO STAND SEIZED. 
Vide Consideration, 2. 
DAMAGES. 
1. Although the rule of damages upon an 
eviction from a particular estate may 
differ from that upon an eviction of the 
fee, yet when the deed conveys a life es- 
tate, and the whole interest was lost 
without any enjoyment by the vendee, 
he is entitled to recover his purchase 
money and interest. Grist v Hodges, 
198 
. By Rurrrx, J. Where the verdict ex- 
ceeds the amount of damages laid in the 
writ, it is fatal in arrest of judgment un- 
less the plaintiff remit the excess. But 
by the acts of 1790 & 1824, ( Rev. ch. 
318 & 1233) the plaintiff may in this 
court amend his writ, Jbid, 203 
Vide Bills of exchange, & Promissory 
Notes, 4—Debts, Action of, 5—New 
Trial, 2 


DEBT, ACTION OP. 

. By Hexperson, C. J. In debt, the plain- 
tiff may recover less than he demands, 
but the proof must agree with his = 7 
tions. Waugh & Isbell v Chaffin, 101 

2. In debt on the act of 1778 (Rev. ch. 

134) for marrying a couple a li- 

cense, if the writ demand £50, the penal- 

ty imposed by the act, and the jury find 

a verdict of £24 10, the sum to which 

the penalty is scaled, it is a variance for 

which the judgment will be arrested. — 

Dowd v Seawell. 185 

By Rurris, J. In debt the exact sum 

demanded in the writ need not be found 

by the jury, when from the nature of the 

demand, it is uncertain. But where 

the contract as stated in the declaration, 

fixes the amount due, the verdict must 

- agree with the writ, or the judgment will 
be arrested. Not because a ific sum 
is claimed, but because there is a variance 
between the declaration and the proof.— 
Ibid. 

4. By the same. The same principle ap- 

plies to actions of debt on penal statutes. 

If the statute inflicts a penalty to be 

measured by reference to some uncertain 

standard, the verdict stands well with 
the declaration, although they do not 
agree. But if the penalty be certain, 

2 


_ 
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the very sum demanded by the writ, must 
be found by the jury. Ibid. 187 

5. By the same. Damages cannot be recov- 
ered in debt on a penal statute, but it is 
not error to demand them.. Jdid. 188 

Vide Limitation, Statute of, 3. 

DEED. 

Two parties may adopt the same seal, and 
in that event it is the deed of both, other- 
wise it is the deed of one, and the sim- 
ple contract of the other. But the ques- 
tion whether both parties adopted the 
same seal, is one for the jury, not for 
the judge. Yarborough v Monday, 420 

Vide Consideration, 1\—Estate for life— 
Estoppel 2-34—Mortgage 3-5S— Slaves 
2. 


: DEED OF GIFT. 
Vide Slaves 1-3. 
DEVASTAVIT. 
Vide scire facias 3. 
DETINUE. 
Vide Administrators and Executore, 14 
Pleas and Pleading, 1. 


DISCRETIONARY POWERS, 
Vide Appeal, 1-2-4—Trial. 


DISTRIBUTION SHARE. 

By Hexverson, C. J. Courts of law af- 
ford no remedy for a distribution share, 
because their were fixed before the 
right to distribution was given. But 
the right being now given by statute, it 
is recognized in courts of law, a 


v Hail, 
DIVORCE. 
1. Fraud in the contract of marriage, to en- 
title a party to a divorce, must consist 
of something more than mere conceal- 


ment of defects. There must be such 
i as would deceive a 
person of prudence ; and where 


have known that his intended wife was 
pregnant, and five months afterwards, 
she had a mulatto child ; it was held that 
he was not entitled toa divorce. Scrog- 
gins v Scroggins, 535 

2. The construction of the act of yo 
17, giving the superior court exclusive 
set Sock, in oil Comune Ubedion died 
by Rorrim, J. Ibid. 

Where a man was induced to marry a 
woman by her repregenting to him that 
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- a child she had was his, and that as to 
all the world but him, she was virtuous, 
and after the marriage he discovered that 
“the child was black ; it was held Rurriy, 
J. hesitante, that he was entitled to a 
divorce if the color was so indistinct as 
to mislead a man of ordinary pradence— 
or if the child had been carefully kept 
from his view. Barden ¥ Barden, 548 


ESTOPPELS. 

1, By Henpenson,C. J. Estoppels which’ 
arise from the mere act of a party, and 
from which a conclusion of law is inferr. 
ed, are not favored. Yarborough v 
Harris, . 41 


2. Neither party to a deed of bargain and 


sale is estopped to show that one of the 
bargainors was a feme sole; although the 





! 

By Rurrix, J. A case of this kind isa| deed recites that she was covert. Brine- 
concession to the deep rooted prejudices| gar v Chaffin, 108 
of the community on this subject. Jbid.|3. By Henpensox, C. J. A party to a 
By the same. The act of 1827 ch. 19giv-| deed is not eatopped by a recital, unless. | 


ing the superior courts jurisdiction in ca- | - the fact recited be the moving cause of 6. 

ses of divorce, is retrospective in its ope-} the execution of thedeed. Ibid. 109 

ration. Ibid. 4. By Hexpengox, C. J. If any interest 
DOWER. however small, passes by a deed, it cre- 


A sale of land under of execution = 
defeats the estate of the defendant, and 
bars the dower of his widow, although 5. When, to debt on a bond, for the pay- 
the purchaser does not take his deed un- 
til after the assignment of dower. Den 
ex dem of William Davidson ¥ Ann 


Frew: 3 ment; and a release in a bill of sale: It 

4 . was held that as he had not pleaded the 
EFFECTS. release specially, it was mere evidence, 8 

The treaty of 1782 between the United] and the plaintiff was not to 

States and the Netherlands provides,| prove the contrary. Woodhouse v Wil- 


that the subjects of either party may dis- liams, : 508 

pose of their effects by testament and | 6. By Hexpenson, C.J. He who relies y 
that their heirs shall receive succession} on an estoppel, must plead it specially, 
ab intestato, although not naturalized. j 
dt was held, that the word effects, includ- | 7, By thesame. But 
ed real as well as personal estate. Trus- 
tees of the University v Miller, 188 


EJECTMENT. 
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Vide Sheriffs Sale, 3. 


Vide Alien 2—Arbitration and Award | EVIDENCE. 
—Tenant in Common 3. 1, By Ruri, J, arguendo. Declarations 
ESCAPE. of a deceased tenant, made during hig 
Where « sheriff executes a writ, and per- 
mits the defendant to go at large, under 
a promise to give bail to a deputy; the : os — 
latter is not liable to the sheriff for an es-| Tule has its foundation in necessity, and 
cape of the defendant. Dowell v Van- not apply where the tenant is ali 
23} oF where the declarations were made 


at 


moy, — ter the tenancy had ceased. Pickett v 
Vide Bail, 7. Pickett, es 
ESTATE FOR LIFE. 2. By Rurrrx, J. A plat made on an or- 


A deed to the children of A, reserving to} der of 
him the use and benefit of the land, vests 
in him an estate for life. Den on dem, 
Hatch v Thompson, 411) 3. To let in secondary evidence, the best 

ESTATE IN FEE. . i igh 

Vide Grant 1-2. 


ment, that the nature of the case admits 
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of nvust be produced. Dumas v Powell, 
103 

4. Evidence that the ‘prosecutor was ac- 
tuated by malicious motives in preferr- 
ing an indictment, is inadmissible, unless 
he is examined for the State. State v 
Collins, 117 
5. Where the defendant in an indictment 
for petit larceny offers io evidence of 
character, the jury are to weigh the tes- 


timony as if they knew nothing against |- 


him, -except what was disclosed on the 
trial. Ibid. 118 
6. A note given for the payment of rent, 
_ and proved by the subscribing witness to 
"have been executed thirty years ante 
litem motam, is competent evidence. to 
oo the date of the lessee’s possession. 
ut it is otherwise as to a recent admis- 
sion of the lessee. Den on dem Blair v 
Miller, 261 
7. By Henperson, C. J. In no case is 
the declarations of the grantot admissi- 
ble evidence for one claiming under him. 
Sasser v Herri: 343 
8. By the same. either are the calls of 
a grant to him, though of ancient date, 
evidence for those claiming under him. 
Ibid. 
Vide Forgery 3—Parent & child—Re- 
tailers of spirituous Iaquors— Slander 
2—Trust t—-Witnese 1-2-3-4-5, 


EXECUTOR DE SON TORT. 

1. An administrator who holds property of 
the intestate, under a conveyance fraudu- 
lent and void against creditors, is liable 
to them as an executor de son tort. Nor- 
fleet v Riddick. 221 

2. By Henpsnson, C.J. One who inter 
meddles with the goods of a decedent 
may be subjected as executor de son tort, 
although letters of administration after- 
wards issue. If the administration is 
coramitted to him, it entitles him to re- 
tain. Ibid. 

3. By the same. But an intermeddling after 
a grant of administration, does not make 
an executor de son tort, because he is 
answerable to the administrator. Ibid. 

4, By the same. If the intermeddler claims 
under a grant valid as to the adminis- 
trator, but void as to creditors, the latter 
may from necessity subject him as an 
executor de son tort. Ibid. 

5, One who sets up a claim to goods of an 
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intestate, under a fraudulent convey- 
ance, and thereby injures the sale of 
them, does not render himself executor 
de sontort. Barnardyv Gregory, 223 
6. Goods which were the property of a de- 
cedent, cannot be seized in the hands of 
his donee, under a judgment against his 
executor. If the creditor seeks to sub- 
ject them, he must charge the donee as 
executor de son tort. Bayner v Robert- 


son, 439 
. EXECUTOR. 
Vide Administrator & E.vecutor. 
EXECUTION. 


1. By Rurvin, J. arguendo, There is no 
relation against the State, between exe- 
cutions in its favor, and that of a sub- 
ject. The first has a preference, unless 
the debtor's goods have been actually 
sold under the process of the subject, be- 
fore that of the State is delivered. Hoke 
v Henderson, - 12 

2. An execution is an entire thing, and 
‘must be completed by the hand which 
begins it, Wherea fi. fa..was levied 
by one sheriff and a venditioni exponas 
issued to his successor, it was that 
the latter could do no official act under 
the writ, and was not entitled to com- 
missions. Saunderson v Rogers, 38 

3. By Rurrix, J. A levy vests a property 
in personals in the sheriff, to which his 
executor succeeds, Upon his death or 
resignation, a distringas against him, or 
his executor, is the proper process. Jb. 

4. By the same. But the successor upon 
the death of a sheriff must at his peril, 
take notice of a prisoner in custody up- 
on a capias ad satisfaciendum. Tid. 

5. Where an original f. fa. issued to one 
county and an alias issued to another, 
a sale by the defendant of his property 
situated in the latter county, made while 
the first writ was in the hands of the 
sheriff, i¢ valid. Hardy v Jasper, 158 

6. By Rurem, J. In England, lands are 
bound by the judgment in suing out an 


liable for its satisfaction. But here lands 
are bound only by the f. fa. from its 
teste and sales made after that time, of 
land situated where the writ does not 
run, are valid. Jdid. 

7. By the same. An elegit may be sued 
out in this State, did. 
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8. By Rorrtr, J. It seeme that a f. fa 
not taken out of the office, does not 


-,amount to a waiver of a previous levy 
Atkinson v Clarke, 1 
9. Where the sheriff has two writs of f. 
in favor of the same plainti 
a principal debtor alone, 
against the same debtor and a surety, ' 
and raises money by a sale under both 
writs, it 1s to be applied rata to| 
both ; and neither the sheriff or the plain- 


h.. Hill v Child, 
10. By ee An ee bonts 
propriis w the judgment the 
assets only, is void. And the fact that 
the costs for which the administrator was 
liable, were included in the execution, 
does not render it valid, Coltraine v 
MM’ Cain, 308 
11, The estate of one who holds in trust 
for creditors, with a resulting trust for 
the grantor, is not within the act of 1812 


(Rev. ch. 830) subjecting equitable in- |’ 


terests to sale by execution. Mordecai 
v Parker, 425 
Vide Executory Devise 2—Judgment 3— 


Tenant in common 2—Trespass 1. 


EXECUTORY DEVISE. 

1. A devise to two, but if “either of them 
die, leaving no issue, that the whole | 
should go to the survivor” is a good exe- | 
cutory devise—and the devisees take as 
tenants in common in fee, with a con- 
tingent limitation to each of them, of an 
estate in severalty. Southerlandv Cor 

394 

- By Dawret, J. An ex devise | 
in land is not destroyed by a sale under 
an execution against the first devisee. Jb. 

3. By the same. An executory devisee has 
no right of entry until the contingency 
happens upon which his cstate vests. 





FEME COVERT. 

By Hatt, J. Is the deed of a feme covert, 
a — examination, colour of 
title w coverture appears upon 
its face? Qu. Den ex dem, Cloud v 
Webb, 317 

Vide Estoppel 2—Legacy 2 

FISHERY. 
ks Although by the acts of 1715 and 1777, 
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State v Britt, 
. 122 
. The forgery of an order for the delivery 
of goods is within the act. Ibid. 
. By Rurrix, J. One found in possession 
of a order in his own favor, is pre- 
sumed either to have forged it, or procur- 
ed it to be forged until the contrary ap. 
pears. Ibid, 
FORNICATION AND ADULTERY. 
Under the act of 1805, (Rev. ch. 684,) 
“ to prevent vice and immorality,” an in- 
dictment must charge that the man and 
woman had not intermarried. State v 


Aldridge, 331 


ne By Rorrrx, J, arguendo. Until the 


fraudulent deed is void to all 
against him, whether as title, or 
as colour of title. But after a sale by 
the creditor, if the ion of the frau- 
dulent vendee be adverse to the purcha- 
chaser, his fraudulent deed then becomes 
colour of title, and may be by 
subsequent possession, semen 


ett, 

By Rorrix, J, arguendo. A convey: 
ance fraudulent as to one creditor, is 
void as to all creditors. Hoke v Hen- 
derson, 12 


. A fraudulent deed is i ive when 


offered as colour of title, as well as when 
offered as title ifseff. But after a silé 
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ander a creditor’s éxeécution, it is colour 
of title against the chaser. Ibid. 

4. The statute of 13th Elizabeth being in- 
tended to creditors, a bona fide 

from a fraudulent vendee has 
no title against the creditors of the ven- 
dor. But the 27th Elizabeth being in- 
tended for the benefit of purchasers, the 
first bona fide purchaser whether from 
the fraudulent vendor or vendee is within 
its operation. Ibid. 

5. A voluntary conveyance to a child, made 
by an insolvent, is ipso facto void, as to 
pre-existing debts. Morgan v McLel- 
land, 82 

6. An assignment made by an insolvent of 
all his estate, whereby some of his credit- 
ors are preferred, with a stipulation that 
the property shall remain in his posses- 
sion, until a sale should be directed by a 
majority of his creditors named in the 
deed, is not in law fraudulent upon its 
face, so as to authorize the court to pro- 
nounce it void; but its validity must be 
submitted to a jury upon proof of the ac- 
tual fraudulent intent. Meore v Col- 
lins, 126 

7. By Haut, J. Assignments made by 
insolvents, whereby a preference is given 
to one class of creditors, are not founded in 
morality ; and were the question res in- 
terra, would be declared fraudulent, J6. 

8. By Rurrms, J. A creditor may in a 
general assignment of his property pre- 
fer one debt to another; and although 
the effect of this preference may be to 
delay a creditor, yet if such delay was 
not the intent of the debtor, the deed ir 
valid. Ibid. 


¥. By the same. An assignment which 


conveys property for the purpose of pay- 
ing specified debts, with an express re- 
sulting trust to the assignor, is not on 
that acceunt fraudulent upon its face.— 
But if the resulting trust is more valua- 
ble than the debts secured, it is a cir- 
cumstance from which the jury may in- 
fer a fraudulent intent, bid. 

10. A deed made for the purpose of indem- 
nifying a surety against a responsibility, 
created as a pretence for making the deed, 
and thereby to secure the use of the pro- 
perty to the debtor, is fraudulent. Lead- 
man V Harris, 144 

11. By Reorrrs, J. Where the fraudu- 
lent intent is mate to appear, by evi- 
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dence extrinsic of the deed,»it isa ques- 
tion for the jury. But whatis a fraudu- 
lent intent is a question of law. Jd. 
12.By the same. A deed made to securé 
a true debt, but for the real purpose of 
enabling the debtor to continue in the 
use and enjoyment of the property con- 
veyed, is fraudulent and void. bid. 
13. Where A conveyed his estate to a 
trustee to secure B his surety, who agreed 
to purchase the estate at a sale by the 
trustee, and upon a resale after indemni- 
fying himself, to hold the surplus for C, 
another creditor of A: It was held that 
a conveyance by B of the surplus to 
satisfy C, was not voluntary, and fraudu- 
lent as to his creditors, although there 
was no wiitten memorandum of the 
agreement between him and A. Den 
ex dem Jones v Ruffin. 404 
14. Where a father in pursuance of a fami- 
ly arrangement, conveyed part of his 
property to a daughter, and the residue 
to a son, upon condition the latter should 
pay his debts, the son is bound as a par- 
ty to the deed to the daughter, although 
it is void as to the creditors of the father; 
and if the son takes an assignment of a 
judgment against the father, and buys 
the property of the daughter under it, he 
acquires no title. Waller v Mills, 515 
15, By Rurrtx,J. A settlement where- 
by the property of a father is vested in a 
son, and the latter charged with the debts 
of the former, is void as to creditors. — 
‘aller v Mills, 515 
16, By the same. Neither party to a fraudu- 
lent conveyance can be aided by a court 
of justice. Jbid. 
Vide Mortgage 2-6—Scire facias 1°2— 
Sheriff’s Deed, 2 
GAMING. 
A retailer of spirituous liquors is not an or- 
dinary keeper within the act of 1801 
( Rev. ch. 581) to prevent excessive ga- 
ming, and is not indictable under that 
act for permitting unlawful games to be 
played at his house. Statev Hix, 116 


GARNISHMENT. 

In a proceeding on a garnishment, under 
the act of 1793 ( Rev. ch. 389) it is un- 
necessary for the plaintiff to reply to the 
answer of the garnishee on oath, where 
the garnishment admits the possession of 
property recieved from the defendant, 
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but sets up a distinct tile. Cowles v 
96 


Oaks, 
‘ GRANT. 
1. The word heirs is absolutely necessary 
in a.grant, to create a fee, as well as in 
* a deed at common law, as in one opera- 
ting under the statute of uses. Roderts 
v Forsythe, ? 26 
2. By Hatt J. A life estate is not en- 
larged into a fee, either by a warranty 
in fee, or by a covenant for quiet enjoy- 
ment to the grantee and his heirs. Jdid. 
Vide Boundary 2—Color of Title. - 
GROOM. 


Vide Master.and Servant. 
GUARANTY. 

1. By Rurrin J. Where the liability of a 
party is not direct, but collateral, and de- 
pendant upon the default of another, he 
must be notified of a default before he 
can be charged. Grice v Ricks 62 

2, By the same. A guarantor is entitled 
to notice, although to charge him the 
same strictness in giving it is not requir- 
ed as in the case of an ‘endorser. Ibid. 

3. A-guaranty of “a note and judgment 
against A. & B;” is satisfied by.a joint 
note of both. upon which judgment has 
been entered against eno= eds v Mer- 


n. $11 

4. By Hewpenson C.J. An undertaking 
by the guarantor to assist in the collec- 
tion of a debt he is bound for, does not 
justify laches in the party guaranteed. 


Ibid. 

GUARDIAN. 

Under the act of 1816 (Rev. ch. 925) a 
guardian is not authorized to recover com- 
pound interest, unless the ward can de- 
mand it ofhim. Woodv Brownrigg, Ex’r. 

480 


Vide Administrators and Executors, 15, 
18. , 
GUARDIAN BOND. 
Vide Bond, 10, 11, 12, 13, 14. 
_ HUSBAND AND WIFE. 

1. By Hexperson C.J. Where the hus- 
band sues for an injury to his marital 
rights, he mpst prove the solemnization 
of the marriage. But in those cases. in 
which ne ungues dccouple is not a 
proper plea, it may be inferred from cir- 
cumstances. Brinegar v Chafin, 108 

2. The husband acquires by marriage no 
estate in the land of his wife, of which 


he is not actually seized. And when the 
wife has a vested remainder in lands, a 
_ Sale, in the lifetime of the particular ten. 
ant, of the husband’s interest passes no- 
thingto the purchaser. Gentry v Wag. 


stay, 
INQUEST OF OFFICE. 

Vide Alien 1, 2, 3, 4 

INSOLVENT DEBTOR. 

1, The defendant in a Ca. Sa. bond, - giv. 
en under the act of 1822 (Rev. c. 1131) 
is bound to- attend at every term until 
the cause is finally disposed of. Arring- 


ton v Bass, 


95 
.| 2. Under the act of 1822 (Rev. ch. 1131) 


for the relief of insolvent debtors, the 
sickness of the surety is no excuse for 
the default of the . principal. © Speight v 
Wooten, 327 
3. A discharge of an insolvent, under the 
act of 1822 (Tay. Rev. ch. 1131) pro. 
tects him from arrest, by those creditors 
only, who had notice-of his intention to 
apply for it. Crain v Long, 371 


INTEREST. 
Vide Guardian. 
JOINT TENANTS. . 
Joint tenants of a chattel have equal 
rights to its possession, and cannot main- 
tain trover against each other unless the 


tenant, which prevents the other from re- 

covering it, is equivalent to its destruction. 

Lucas v Wasson, 398 
JUDGE’S CHARGE. 

1, Where evidence proper for one purposé 

was, by the counsel who introduced it, ur 


head from the bench, it was held that 
the Judge committed no error in not no- 
ticing it in his charge. Simpson v 
Blount, — | 34 
2. In mixed questions of law and fact,a 
judge is not bound to charge the jury 
upon a supposed state of the facts, unless 
moved todo so. Governor upon the 
relation of Fisher v Carroway, Ex’r. 
436 


3. When a Judge in his c did not 





repeat all the testimony bat only such 
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parts of it as he thought would aid the 
jury in finding their verdict, it was held 
Danizt J. dissentiente to be correct. 
And per Rurriy J. and Hexperson ©, 
J, that part of the act of 17£6 (Rev. ch. 
452) directing the conduct of judges in 
charging juries, which forbids a judge to 
express his opinion as‘to the weight of 
evidence, introduces a new rule. The 
other part, directing him to state to the 
jury the facts given in evidence is decla- 
ratory that his discretion in that respect, 
was not affected by the prohibitory clause. 
State v Lipsey, 485 

4, Where in the court below, a new trial 
was moved for, because the judge ex- 
pressed an opinion to the jury on the 
weight of evidence, and the case certified 
with the record, stated no instance in 
which this had been done, but that the 
judge was unconscious of having done 
so, it was held that this Court having 
no power to ascertain the fact could not 
reverse the judgment. Jbid. 

Vide Case stated on appeal 1\—New Tri- 
al 4— Verdict 2. 4. 

JUDGMENT. 

1, A judgment nunc pro tunc, is not erro- 
neous, although it appears that it should 
have been as of the present term, .4r- 
rington Vv Bass, 95 

2. A judgment entered up as follows :— 
“ Former judgments and retainer admitt- 
ed; judgment confessed for, &c. to be 
satisfied when the money is collected, or 
in notes -beforehand,” is a judgment 
guande. Waugh & Isbell v Chaffin, 

101 

3. By Rorrix, J. Defects in judgments 
may be amended even after a writ of er- 
ror; and executions may also be amend- 
ed after they have been acted upon, so as 
to render them a justification to the offi- 
cer where otherwise they would not be. 
Bender v Askew, 149 

4, By the same. Judgments by defaults, 
signed by the attorney without an actu- 
al adjudication by the court, may be set 
aside at any time, even after the term at 
which they are entered. Bender v As- 
kew, 149 

5, By the same. After a judgment by de- 
fault has been set aside, another court 
cannot inquire collaterally, whether it 
was set aside ly or not. Jbid. 

& By Hzxypsrsox, C. J. A judgment 
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cannot be collaterally impeached for errer 
if rendered according to the course of the 


‘ court; however erroneous, it is valid un- 


7. 


8. 


10. By the same. 


til revised. White v Albertson, 241 
By the same. Although satisfaction of 
a decree against an executor, who has 
fully administered, can now be had’ out 
of the lands of the testator, only upon a 
bill against the heir, yet a sale under an 
order made upon a sci. fa. is valid. Jb. 
By the same. A judgment by nil dicit, 
against an infant heir is not void but on 
ly erroneous. Ibid. 

By the same. Where judgment was 
rendered against an infant upon process 
issuing against his guardian, who ap- 
peared for the infant, this appearance, al- 
though irregular, 1s taken to have been 
sanctioned by the court. Jbid.. 

A judgment is void 
when rendered contrary to the course of 
the court, but if improperly rendered 
against a party when it should have been 
in his favor, it is only erroneous. did. 


11. A judgment on a sci. fa. against an 


heir, when his name is neither set forth 
in the writ, nor in the return of the she- 
riff, is a nullity, and a purchaser at an 
execution sale under it, acquires no ti- 
tle. Den ex dem, Bonner v Tier, 533 


Vide Arbitration & Award, 2-3—Certio- 


rari, 7-—Justices Judgment, 1-2—Ma- 
licious prosecution 2—Pendente lite, 2 
Surety 1-5—Trespass 1. 


JUDGMENT AGAINST LANDS DE. 


Where the 


1, 


SCENDED. 
heir has lands . descended 
from both parents, a creditor cannot scl! 
that descended from the mother. under 
a judgment against that descended frum 
the father, although the mother held as 
devisee of the father. Trotter v Selby, 

' 374 

JUSTICES’ JUDGMENT. 

By Heypensoy C. J. In reviewing a 
judgment rendered by a Justice of the 
Peace, every fact necessary to support it 
is to be taken as found, unless the con- 
trary appear. Haines v Dalton, 91 


2. A judgment of a single magistrate, for a 


sum above his jurisdiction is void, and 
no action can be maintained on it, Jones 
v Jones, 360 


Vide Administrators and Executors, T 
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JUSTICES’ JURISDICTION. 

1 A Justite of the Peace can try the 
truth of any plea, which if sustained 
would bar an action within his jurisdic- 
tion. Haines v Dalton, 91 

2. A general jurisdiction is not ousted, ex- 
cept by plain words, or a necessary im- 
plication ; and notwithstanding the act 
of 1828, ch. 9, giving a Justice of the 
Peace, jurisdiction in cases where the 
debt and interest exceed one hundred 
dollars, and the act of 1826, ch. 12, au- 
thorising the Courts to dismiss a suit for 
Jess, yet as there are no words in those 
acts ousting the jurisdiction of the Su- 
perior Courts in cases of debt for one 
hundred dollars and interest, it remains. 
Grifiny Ing, 358 

Vide Administrators and Executors 7 


LANDLORD AND TENANT. 

Vide Evidence 1\—Possession 2. 

LARCENY. 

- Where a shaw! was dropped in an exhi- 
bition room, and picked up by the de- 
fendant, placed in a conspicuous situa- 
tion, and afterwards appropriated to his 
own use, it was held that he was not 
guilty of larceny. State v Roper 473 

3. Can larceny be committed of goods that 

are lost? Qu. Jbid. 

Vide Evidence 4, 5. 

LAWS OF OTHER STATES. 

Vide Lex loci contractus 3. 

LEGACY. 

1.°"An assent to a legacy by an Executor, 
may be presumed from his holding the 
legacy for five years, claiming it as next of 
kin to the legatee, and selling it as his 
own. Merrit v Windleu, 399 

. By Dantet J. An assent toa | 
of a slave by the executor of a will made 
by a feme covert under a power, does 
not vest the legal title in the legatee.— 
And this although the trustee in the 
marriage articles be also the executor, 
unless he assent by deed, or by actual 
delivery. Ibid. 

LEX LOCI CONTRACTUS. 

. The law of the country where a con- 
tract is made, is the rule by which its va- 
lidity, its meaning and its consequences 
are determined, Watsonv Orr, 161 


ae 


eS 


2. But where a law of Virginia gives bona 
fide purchasers from a bailee, who has 
had possession more than five years, # 








3. By Rorrry J. Tn construing the law of 
another State, the decisions of that State 
if known, are to be followed. Ibid. 


LEVY. 
Vide Execution 2, 3, 8—Pendente lite 1. 


LICENSE. 


conveyance to B. Whitaker v Cawthorne, 


389 

LIMITATION, STATUTE OF. 
1. By Hart J. The statute of limitation 
never begins to run until a cause of ac- 


Taylor, 178 
2. Where four sisters were seized of a tract 
of land in , and three of them 
who were of full age, conveyed their 
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itations. Morrison v Morrison, 


4, Where A owed B, and made him « 


payment, taking his acknowledgment 
with a promise to refund in case the pay- 
ment exceeded the amount due, and upon 
a reference the arbitrator found that B, 
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was overpaid, it was held in an action up- 
on the acknowledgment, that the statute 
of limitations did not begin to run until 
the award was made. falls v Mce- 
Rnight, 421 

5. Is a submission to arbitration, a waiver 
of the statute of limitations. Qu? Jbid. 

. When the plaintiff to rebut the plea of 
the statute of limitations proved that the 
defendant’s testator in his last sickness 
sent for him, aiid expressed great anxie- 
ty to adjust an unsettled account be- 
tween‘ them, and upon being disappoin- 
ted, made entries of eredits to which he 
was entitled, but no admission by him 
of a balance due the plaintiff was prov- 
ed ; it was held, Danzet J. dissentiente, 
and. Hexpznrson, C. J. duditante, that 
the evidence was not sufficient to autho- 
rize a verdict for the plaintiff, but that it 
should be left to the jury, with instruc- 
tions to find for the defendant unless the 
testimony. proved the testator to have 
been willing that the account should be 
settled after his death. Ballenger v 
Barnes, 460 


oa 


Vide Covenant 2—Power 1— Qu: tam ac- |, 


tions—Sheriff’s Sale 1. 
MALICIOUS PROSECUTION. 

1, The plaintiff cannot recover in case for a 
malicious prosecution without.producing 
the record of his acquittal. Williams v 
Woodhouse, 257 

2. By Hatt J. Judgments cannot be im- 
peached collaterally; and while they are 
unreversed, they are conclusive as to 
their legal effects. And where the de- 
fendant in an indictment was convicted 
of the charge, he cannot in any form of 
action recover against the prosecutor, al- 
though he shews that the conviction was 
the result of conspiracy and perjury. Jd. 

3. Probable cause is such a suspicion as 
would induce a reasonable man to.com- 
mence a prosecution, and where a wit- 
ness swore,. that a magistrate upon the 
return of a state warrant, said “that he 
would commit the defendant unless &c;” 
and the magistrate had in fact said he 
“would bind the defendant over unless 
&c.” it was held, that the variance did 
not constitute probable cause for a pros- 
ecution for perjury. Cabiness v Mar- 

tin, . 454 
MASTER AND SERVANT. 

No power can be inferred from the rela- 

» 





lion of master and servant, whereby the 

servant can bind his master. Hence a groom 

has not the right to vary from his employ- 
er’s terms, unless a special authority be 

proved. Moore v Tickell, 244 

MEMORANDA. 
Vide page. 484 
MORTGAGE. 

1, A mortgagor of a chattel, having the 
right of possession for a stipulated period 
cannot after the expiration of that pe- 
riod, dispute the title of the mortgagee, 
and the same rule applies to his vendee. 
Holmes v Hall, 98 

2. A bona fide vendee, who pays his pur- 
chase money to satisfy an outstanding 
fraudulent mortgage, and takes a deed 
from the mortgagor and mortgagee is not 
affected by the fraud. MWall-v White, 

105 

3. By Heypvrnsox, C. J. Where the 
mortgagor and ‘mortgagee join in a bar- 
gain and sale before the estate of the 
latter has become absolute, the bargaince 
is in under the mortgagor. Ibid. 

4. By the same. Where the mortgage debt 

is paid within the period limited by the 

deed, the estate of the mortgagee is there- 

by divested, and he has nothing but a 

possession, which is defeated by the entry 

of the mortgagor or his vendee. Jbid. 

5. By the same. In that case upon an en- 
try by the bargaince of the mortgagee 
‘and mortgagor, the bargain and sale be- 
comes the deed of the mortgagor, and 
the confirmation of the mortgagee Jbid. 

6. By the same. In expounding the sta- 
tutes against fraudulent conveyances, the 
mortgagor is considered the owner of the 
estate, and the mortgagee, but an incum- 
brancer. _ Jbid. ‘ 

NAVIGABLE STREAMS. 

By Hatt J. ‘The ebb and flow of the 
tide is not a proper oriterion to deter- 
mine whether a river of this State is nav- 
igable. Ingram v Threadgill, 59 

Vide Fishery 1—2. 

NEW TRIAL. 

1. When there are several counts in the 
declaration, and on one of them improp. 
er evidence was received, if the 
against whom the evidence was 
obtained a verdict on that count, he 
has no right to a new trial on the other, 
on which the verdict was against him. 
Young v Hairston, 55 
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2. By Hatt J. Uponarule for a new 
trial on the ground of excessive damages, 
the decision of the Superior Court is con- 
clusive, bid. 

3. By Rurriw J. Where the defendant 
must finally prevail, a new trial will be 
granted, although the judgment below 
was for the plaintiff and he « —_— 
Mordecai v Parker, 425 

4. Where on a trial for murder, the prison- 
er proved his general peaceable demea- 
nour, and the judge informed the jury, 
that evidence of character was entitled 
to but little weight, where facts were po- 
sitively sworn to, and it is doubtful from 
the case, whether this instruction refer- 
red to the fact of killing or the amount 
of provocation, a new trial was granted. 
Rurrin J. dissentiente. 485 

NOTICE. 

By Rurrix J. Upon questions of legal 
title, notice has no influence ; it does not 
affect a valid one, nor is a defective one 
aided by the want of it. Watson Orr, 

161 

Vide Guaranty 1—2. 

PARENT AND CHILD. 

Where a child upon his arrival at full age 
continues to reside with and serve the 
parent, mn an action to recover the value 
of those services the relation subsisting 
between the parties is a circumstance 
from which the jury may infer that they 
were gratuitous. Williams v Barnes, 


348 
PENDENTE LITE. 

. Where personal property was levied up- 
on by the Sheriff, but not taken into his 
possession, and afterwards an action of de- 
tinue was commenced for the same prop- 
erty, against the original defendant, pen- 
ding which it was sold by the Sheriff, 
held that the possession of the Sheriff 
related to the ‘levy, and therefore did not 


- 


commence pendente lite. Haywood v 
2 338 
2. By Henperson C. J. The maxim 


pendente lite nihil innoveter, is not ap- 
plicable to fraudulent — Ibid. 

Vide Pleas and Pleading, 1 

PERJURY. 

An indictment for perjury charging that the 
defendant “being a wicked and evil per- 
son, and unlawfully and unjustly con- 
triving &c, deposed &c,” and conclud- 








ed that the defendant “ of his wicked 
and corrupt mind, did commit wilful 
and corrupt perjury,” is defective even 
at common law, for not alledging that 
the defendant wilfully and corruptly 
swore falsely. State v Carland, 114 


PLEAS AND PLEADING. 


1, Where a sci fa on a judgment in detinue 
issued against a aser pendente lite, 
a plea that the defendant purchased at 
an execution sale against the original 
defendant; without averring that the title 
of the plaintiff, though good against the 
latter, is not good against his creditors, is 
bad. Falconer v Jones, 334 

2. By Hexperson C.J. But a plea that 
the judgment was confessed to defraud 
the creditors of the original defendant, is 
good upon general demurrer. Jbid. 

Vide Estoppel, 5, 6, 7—Qui tam actione. 


POSSESSION. 


1. By Rerrm J. Actual possession of 
land consists in exercising that dominion 
over it, and making that profit from it, 
of which it is susceptible in its present 
situation. But these acts must be cha- 
racteristic of ownership- If at long in- 
tervals, and consistent with the acts of a 


2. By Hexperson C.J. The rule thata 
tenant or bailee, cannot dispute the ti- 
tle of his landlord or bailor, without sur- 
rendering the possession, is founded in 
a principle of morality which does not 
permit possession to be retained, in vio- 
lation of the faith upon which it was ac- 
quired, But if during possession under 
a bailment, the bailee is by act of law 
vested with an office, the duties of which 
require him to dispute the title of his bai- 
lor, he is remitted to the title thus ac- 
ee and may without a breach of 

ith retain the possession. Yarborough 
adm’r. of Harris v Harris, 40 

3. One having title to land, part of which 
is under cultivation, and part in woods 
unenclosed, is taken to be in actual pos- 
session of the whole tract. Grist adm'r 
of Campbell v Hodges ex’r. of a 

198 

Vide Sherif’s Sale, 2—Tenant in com 

mon. 
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POWER. 

By Rorrix J. arguende. A power ov- 
er an estate is regarded as the estate it- 
self; and a possession adverse to that es- 
tate, will under the statute of limitations 
bar the power. Pickett v Pickett. 6 

By Rureix J. arguendo. A Sheriff's 
deed is nothing but the execution of a 
power, and relates back to the power it- 
self. Hoke v Henderson, 12 


PRINCIPAL AND ATTORNEY. 


Ordinarily, the act of an Attorney in a 
cause is taken to be the act of the party 
whom he represents, But where the 
assignor of a note stipulated, that it 
should be placed by the assignee in the 
hands of a particular attorney for col- 
lection, and by the act of that attorney, 
the interest of the assignor was injured, 
it was held in a question between the 
assignor and assignee, that the former 
was bound by the act of the attorney, 
and the fact that he had no redress a- 
gainst the attorney, did not discharge 
him. Gricev Ricks, 62 

PRINCIPAL AND AGENT. 

Vide Usury 7, 9. 

; PROCESSIONING. 

The return of a processioner must set out 
the courses and distances in words at 
fulllength. And where the courses were 
expressed by abbreviations, and the dis- 
tances in figures, the return was set 
aside, Henprnson C. J, dissentiente— 
Cansler v Hoke, 268 

QUI TAM ACTIONS. 

By Rurrix J. In qui tam or popular ac- 
tions, under nil debet, the plaintiff must 
prove his action to have been brought 
within the period of limitation; and when 
that plea is entered, a special plea of the 
statute of limitations presents an immate- 
rial issue. Dowell v Vannoy, 43 

Vide Debt, Action of 2, 4, 5. 

RAPE. 

In an indictment under the act of 1823, 
(Tay. Rev. c. 1229,) “declaring the 
punishment of persons of color in cer- 
tain cases” it is necessary to charge that 
the assault was made with an intent to 
commit a rape. An allegation that the 
defendant feloniously attempted to rav- 


ish is insufficient. State v Martin, 
329 
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RECEIPT. 
Vide Accord and Satisfaction. 


RECOGNIZANCE. 

A recognizance is a specific lien, which is 
not lost by suing outa fi fa. Hoke v 
Henderson, 12 

Vide Sherif’’s Deed, 2. 


RECORD. 
The records of a court cannot be explained 
by parol testimony. Hudev —~ 
Vide Removal of Causes, 1. 


REGISTRATION. 

1, Where a deed of trust was duly proved, 
but by reason of the death of the regis- 
ter, was not registered within six months, 
but was registered as soon as a successor 
was appointed, it was held, Rurrry, J. 
dissentiente, that the deed was available 
as if duly registered. Moore v Collins 
€& Rascoe, /126 

2. By Hact, J. Registration being required 
by law for the public benefit, and regis- 
ters being officers of the public, if such 
officers are not provided, or if by their 
neglect a deed be not registered within 
the time prescribed, it is available with- 
out registration. bid. 

3. By Rurri, J. An act required by law is 
Lot considered as performed, although 
the performance was prevented by the 
act of God. Hence, where a deed 
was not duly registered by reason of the 
death of the register, it passed no title to 
the vendee. bid, 

4. Where a deed was proved, and before. 
its registration the boundaries of another 
tract were inserted in it, it was held that 
evidence of that fact, did not impeach 
the deed, but that as to the tract, the boun- 
daries of which were inserted aftér pro- 
bate, the deed was unregistered, Den ex 
dem, McLindon v Winfree, 262 

5, Notwithstanding the act of 1806, ( Rev. 
ch. 701) requires deeds of gift for slave 
to be registered within one year of thei 
date, yet if registered within the time 
prescribed by the acts allowing longer 
time for that purpose, they are valid.— 
Jones v Sasser, 378 

%. A registration of a deed of trust made 
upon proof of its execution by an attesting 
witness, who was interested under it, is 
vahd. Den on dem Jones ¥ Ruffin, 404 
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REMAINDER IN CHATTELS. 

A remainder in chattels, after a life estate, 
cannot be created by deed. Morrow v 
Williams, ; 263 

REMOVAL OF CAUSES. 

. By Hennirsonxn C. J. Where, upon 
the removal of 2 cause two contradictory 
copies of a record are certified, the con- 
tradiction can be reconciled by an in- 
spection of the original record, by the 
Couirt to which it is removed.. But where 
the transcripts are not contradictory; 
they form but one copy, and both may 
be used by the Court. State v Collins, 

117 

2. Rules made by consent’ after an order 
for the removal of a cause, but before it 
is removed, are noterroneous. Den ex 
dem. Smith v Greenice, 387 
3. An affidavit for the removal of a cause 

‘ adjudged to be sufficient. Ibid. 

Vide Certiorari, 1, 2, 3. 

RETAILERS OF SPIRITOUS LI- 
QUORS. 

On the trial of an indictment under the 
act of 1816 (Rev. c. 906,) to prohibit 
the retailing of spiritous liquors by the 
small measure, it is incumbent on the 
defendant to show the existence of a li- 
cense. State v Morrison, 299 

Vide Gaming. - 

RIGHT OF ENTRY. 

Vide Executory Devise 3.—Fraudulent 
Conveyance I. 

SCIRE FACIAS., 

1. The sctre facias given by -the act of 
1806 (Rev. c. 700) to secure creditors 
against fraudulent conveyances by debt- 
ors, is dependent upon the original ac- 
tion of the creditor, and to sustain it the 
first judgment must be in force. Wintz 
v Wedd, 27 

2. By Rorris J. Ina sei. fa. under the 
act of 1806, suggesting a fraudulent 
conveyance and concealment of the pro- 
perty, and not that it has been wasted or 
used, upon a verdict for the pleintiff, a 

judgment against the defendant 
is erroneous. Ibid. 


= 


3. A ecire facias suggesting a devastavit | . 


by an administrator does not survive 
against his Executor. Conrad v Dalion 
258 
Vide Judgment, 7, 9, 11. 
SEAL. 
Vide Deed—Writ 2—3. 
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SHERIFF. 

1. The purchaser of partnership effects, 
under a fi. fa. against a co-partner, takes 
them subject to the accounts of the part- 
nership and can only claim a share of 
the surplus, after payment of the debts, 
But the Sheriff is in no way aflected by 

‘ this equity between the purchaser and 
and the other partners. T'redwell v 
Rascoe, 50 

2+ A Bheriff, who was elected in June 1826 

and who went out of office in June 1827, 

- is bound to collect and account for the 
taxes due the Treasury in October 1827, 
altho’ the tax lists were not handed him 
until after his office expired. Slade v 
Governor, 365 
3. The vendee of land bound by af. fa. 
“cannot maintain an action against the 
Sheriff, for selling that land under the 
writ, instead of the chattels of the de- 
fendant. Mordecai v Parker, 425 

4. Such an action is personal to the defen- 
dant in the f. fa. Ibid. 

5. Sheriffs, although elected for one year, 
by the act of 1777, (Rev. c. 118) hold 
their office until the qualification of their 
successors. Collins v Nail, 457 

6. Although Sheriffs are elected at stated 
terms of the County Court, they hold 


their offices, not from the Court at which - 


they were elected, to the next court when 
an election takes place, but for one year. 
Ibid. 

Vide Bail 7, 8.—Escape—Execution 2, 
3, 4—Usury 6. 

SHERIFF’S BOND. 

Vide Bond 1, 2, 3, 4. 

SHERIFF’S DEPUTY. 

Vide Escape. 

SHERIFF’S DEED. 

1. By Henpenson C. J. arguendo. A 
Sheriff's deed vests the title of land in 
the purchaser from the time of the sale, 
Davidson ¥ Frew, 3. 

2. Where a purchaser of land under an ex- 

ecution against a fraudulent vendor, neg- 

lected to take his deed from the i 

and before its delivery the fraudulent 

vendee entered into a recognizance to the 

State, it was held that though between 

the State and a subject, there is no prio- 

rity obtained by the latter, from the re- 


lation of his execution, when they are 
pursuing the estate of a common debtor, 





yet asthe land was primarily liable to the 
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creditor of the vendor, the prerogative of 
the State did not operate, and that the 
Sheriff’s.deed related to the sale. Hoke 
v Henderson, : 12 

Vide Power 2. 

SHERIFF’S SALE. 

1. By Rurrrn, J. arguendo, If a purchaser 
at a sheriff’s sale, neglect to take a deed 
for seven years, a possession with colour 
of title, adverse to the title conveyed by 
the sheriff, will bar the purchaser under 
the execution. Pickett v Pickett, 6 

2. By Henperson, C. J. Actual posses- 
sion is not necessary to the ‘validity of 
a sheriff’s sale. It is sufficient if the 
goods are subject tohis control. Tread- 
well v Rascoe, 50 

3. By Hewnenson,C.J A sheriff can 
sell only such estates as the defendant in 
the execution can convey by deed pass- 
ing an estate. Where the deed of the 
defendant would operate only by way of 
estoppel, a sheriff’s deed conveys noth- 
ing. Gentry v Wagstaff, 270 

4. By Henpensoxn, C.J. AA. fa. vests 
a property in goods seized under it in the 
sheriff, but as* to land it confers upon 
him only a power to sell. . Goods may 
therefore be sold by the sheriff under a 
previous levy without a venditioni ; but 
a sale of land without such authority is 
inoperative. Seawell v Bank of Cape 
Fear, * 279 

5. By thesame. Ifa sheriffhas several writs 
against the same defenJant, and does not 
sell under one of them,that writ cannot aid 
the title of the purchaser under the oth- 
ers, although the money arising from the 


sale, is applied to its satisfaction. bid. | 
6. By the same. Where a sheriff levies a) 


fi. fa. on land and goes out of office, a 
venditioni must be directed to his suc- 
sessor. Ibid. 

7. A sale of land under a f. fa. made after 
the return day of the writ, but before it 
is returned, is valiid, although the sale 
be not opened on the return day, and 


then postponed. Den ex.dem. Mor- 
decai v Speight, 428 
8. By Rorrix J. Purchasers at a Sheriff's 


sale are not required to see that the She- 
riff has complied with his duty. Ibid. 
9. Where a Sheriff selis land for the taxes 
of two years, when he had a right to 
collect only those due for the last year, 
his sale is void, and his deed vests no ti- 
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tle inthe purchaser, Den ex dem.— 
Douglas v Short, 432 
Vide Dower. 
‘, SLANDER. 


1. Words which in themselves do not im- 
port a slanderous meaning, must, in de- 
claring on them as slanderous, be ren- 
dered so by an innuendo, connected with 
an averment that they were spoken of 
the plaintiff But if the words are in 
themselves slanderous, it is only neces- 
sary to aver that they were spoken of the 
plaintiff. “Briain v Allen, 167 

2. By Hexpexson C. J. In actions of 
slander, the guantum of malice is mate- 
rial in estimating the damages; and to 
establish that, evidence is admissible of 
words spoken by the defendant, not de- 
clayed on; but the jury should be instruc- 
ted as to the purpose for which the evi- 
dence is introduced. Ibid. 


SLAVES. 

1. A deed of gift for slaves which is not at- 
tested by a subscribing witness is void. 
Atkinson ¥ Clarke, ; 171 

2. An assignment of slaves, not under seal, 
‘is void unless accompanied by a delivery 
of possession. Ibid. 

3. By Haut J. A gift of slaves made by an 
instrument not under seal, and unaccom- 
panied by delivery, is void. Morrow v 
Wiliams, 263 

4. Where A agreed to purchase a slave 
for B, but took the title to himself, and 
afterwards the slave being in the posses- 
sion of B, the purchase money was ten- 
dered by him to A, who declined taking 
it. but did not disclose his title, held that 
the jury were properly instructed that 
they might from these facts infer a sub- 
sequent sale. Eppes v McLemore, 345 

5. By Rerrmy J. A contract for the sale 
of a slave accompanied with possession 
by the vendee ia valid. Ibid. 

6. The act of 1794, ( Rev. c 406) to pre- 
vent owners of slaves from hiring to 
them their time, does not subject the 
master to an indictment, the remedy be- 


ing against the slave alone. State v 
Clemons, 472 
STATUTES CONSTRUED, OR COM- 


MENTED ON. 

27th Eliz.c. 4, Wall » White 105 
43d Eliz. c. 8, Barnard » Gregory, 
2 


Executor, 23 
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1715 c. 2,5.3, Pickett v Pickett, 6 
ee a Hoke wv Henderson, 12 
“« « »,5, Ballenger v Barnes, 460 
“ ¢. 6,8. 3, Ingram vBhireadgill, 59 
“ ¢. 7, 8.4, Morganyv McLelland, 82 
. Sm Leadman v Harris, 144 
“«  3,4&6, Pickett » Pickett, 6 
Se 0 & Hoke v Henderson, 12 
s. 6, Wall v White, 105 
“ ¢.10, s. 7, Godley v Taylor, 178 
1741 ¢ 28,8. 2, Collier » Neville, 30 
“« « « Dowell » Vannoy, 45 
Justices of Currituck 


“ “ 


1762 c. 69,8. 7, 


wv Dozier, 287 
« « Justices of Chowan 
~ Bonner, 289 


« ¢,114, 8.10, 
1777 c.115, 2.19 
“ « 8. 20, 
“ “ “ 
“ “ &. 22, 
a & ¢.61, 


Ingram v Threadgill, 59 
Findley v Smith, 247 
Huggins v Fonville, 392 
Moody v Stockton, 431 
Granbury v Pool, 155 
Justices of Cumber- 
land vy Armstrong, 284 


«¢ = ® 3, 86, Gardner v Lane 53 
1777 ¢. 118,s. 1, Branch v Elliott, 
et al. 86 


es “ “ 


1778 c. 134, s. 5, 
1784 c. 219, 2. 6, 


Collins v Nall, 457 
Dowd vx Seawell, 185 
Slade v The Go- 
vernor, 365 
Atkinson vo Clarke, 171 
Bonner v Tier, 633 
Wilson v Huds- 
peth 57 
Grist »y Hodges, 198 
Threadgill v Jen- 
nings, et al S84 
1792 c. 365,2.6, Canslerv Hoke, 268 
1793 c. 389, «. 1&2, Cowles v Oaks, 
Administrator, 96 
State »v Clemons, 472 
Eure v Eure, 206 
State » Lipsey, 485 
Scawell « Bank of 
Cape Fear, 279 
1800 c. 547,. #.1&2, Douglass v Short, 432 
1801 c. 572, 8.1, State v Britt, 122 
« ¢.581,¢.}, State v Hix, 116 
1805 c. 684, 8.1, State v Aldridge, 331 
1806 c. 700, 8.1, Wintzv Webb, 27 
“ ¢.701,2. 1, Jonesv Sasser, 378 
7812 ¢. 830 e. 1, Mordecai v Parker, 425 
1814¢.879,s.1, Morrison v Morrison, 402 
1815 ¢.897,2.1, State v Patrick, 478 
1816 ¢.906,2.2, State w Morrison, 299 


“ ¢. 225, 2. 7, 
“ c. 226, ¢. 4, 
1787 c, 276, 3. L, 


1790 c. 318, s. 2, 
1791 c, 341,8. 1, 


1794 c, 406, s. 1, 
“ ¢. 415, s. 1, 

1796 c. 452, «. p 

1797 ¢. ot, a. 5 


* ¢,925,2.1, Wood » Brownrigg, 430| _ 
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1818 ¢. 962, s. Ex parte Haughton, 44] 
*“ ¢ 980, 1&2 The Governor v Da- 

vidson, 361 

“« «« « Fisher v Carroway, 436 

1819 ¢.990,s.1, Oats et al. v Bryan, 461 

*“ ¢. 1004, s 1&2 Howell » Barden, 442 

1820 c.1037,2.1, Moore v Collins, 126 
1821 & 1096, Tay. Rev.) Mordecai 


t, 428 

1822 Xe. 1131, Tay. Rev.) Arring- 

ton v Bass, 

“ “ “ ‘“ Speight 
v Wooten, 327 

“ “ “ “ Crain v 
Long, 371 

«  ¢. 1153, Tay. Rev. Mordecai 
v Speight, 428 


1823 (c. 1229, Tay. Rev.) State v 
Martin, 
1824, (c. 1235, Tay. Rev.) Grist v 
Hodges, 198 
1826 (c. 12, Pamphlet,) Griffin » 
Ing, 358 
cant ¢ 19, Pamphiet,) Scroggins 
Scroggins, 535 
1827, (c. 19, Pamphiet,) Barden v 
Barden, 54 


1828 (c. 9: Pamphiet,) Griffin o 
Ing, 


SURETY. 

1, A judgment against a surety will not 
entitle him to maintain an action for mo- 
ney paid to the use of the defendant un- 
til it has been satisfied. Hodges “a 
strong, 

2. By Rurrtx J. ‘To enable a > 
recover for money paid to the use of his 
principal, he must prove an actual pay- 
ment in :atisfaction of his debt. bed. 

3. By the same. In order to get the bene- 


debt, he must have it assigned to a trus- 
tee ; or if bound collaterally, he may take 
the assignment directly tohimself. Ibid. 


security is taken, the surety may have 
his redress upon it immediately in the 
name of the creditor. But while it isin 
force, the surety cannot maintain an ac- 


ment. Ibid. 

5. Where a surety in a joint note paid it, 
but took no assignment from the credi- 
tor, of a judgment previously obtained 
upon it against the principal debtor, held 











fit of the security, upon payment of the - 


4, By the same. If an assignment of the. 


tion for the money paid for the assign- . 
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that the payment satisfied the judgment. 
Sherwood upon the relation of the, State 
Bank v Collier, 380 

6. By Rurrix J. An assignment of a se- 
curity to one of the parties to it, is a sat- 
isfaction—if it is intended to keep it on 
foot, the assignment should be te a stran- 
ger. Ibid. 

Vide Bond 6—Costs—Execution 8. 


TAXATION, 
Vide Bank Stock. 


TAXES. 
Vide Sheriff 2—Sheriff’s Sale 9. 


TENANCY AT WILL. 


Where the owner of land, agreed that A 


sheuld cultivate it during his life, or as 
long as he pleased with a restriction as 
to a sale of it; held by Henpznson C. 
J. and Dawrex J. that a tenancy at will 
was created, and that the estate might be 
determined by either party—by Rurrix 
J. that no estate vested in A. Den ex 
dem. Mhoon v Drizzle, - 414 


- TENANT IN COMMON. 

1, By HaxxJ. The possession of one ten- 
ant in common, is the possession of ano- 
ther. Den on dem. Cloud v Webb, 

317 

2.By Dawszt J. A sale of the estate of 
one tenant in common under an execu- 
tion against all, does not divest the es- 
tate of others. Southerland v Coz, 
394 

3. By Dasizxt J. One tenant in common 
may declare for all the joint estate, and 
recover his proportion. Den ex dem. 
Hatch v Thompson, 411 

Vide Executory Devise 1— Limitation, 
Statute of, 2—Tresspass 2. 


TENDER AND REFUSAL. 

A bond for the delivery of specific articles 
can be discharged only by a delivery ora 
tender on the day specified.. Ifthey are 
cumbrous, the obligor may notify the 
obligee to appoint a place for their deliv- 
ery, and if the latter neglects to attend 
upon the plea of tender, the obligor must 
prove, that he was there ready and able 
to make the delivery. Mingus v Pritch- 
ett, 78 

TOLLS 

1, A remedial statute is to be construed se 

as toadvanee the intention of the legis- 
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lature, as when by the act of 1815 (Rev. 
c. 897) incorporating the Cape Fear 
Navigation Company, no power to col- 
lect tolls is expressly given, unless by 
that section which confers on the Com- 
pany, all the powers which the 8th sec- 
tion of the act of 1812 (Rev. c. 848) 
gives to the Roanoke Navigation Com- 
pany, and that section authorizes the 
latter Company to demand their tolls at 
the falls of Roanoke, it was held that the 
Cape Fear Navigation Company might 
demand theirs at any place on that riv- 
er. Statev Patrick, 478 


. By Dasxiet J. A power of distress giv- 


ena Navigation Company upon a refusal 
to pay their tolls is constitutional, the 
action of replevin being a remedy for its 
abuse. bil. 

TREATY. 


By Hexprnsox C. J. Courts cannot ju 


dicially take notice what treaties with 
foreign countries are in force. This 
question must be determined by the Ex- 
ecutive. J'rustecs of the University v 
Miller, 188 


Vide Effects. 
1. Where a judgment has been improperly 


3. By Rurriy J. 


TRESPASS. 


entered up, the party suing out execution 
upon it, is a trespasser, if the Court sub- 
sequently sct aside the judgment and ex- 
ecution. Bender v Askew, 149 


. Tenants in common cannot maintain 


tresspass against each other; even after 


they have made a partition by — 
McPherson v Segutne, 
Upon the death of 4 


plaintiffin trespass guare clausum fre- 


git, the suit must be revived by his exe- 


cutor and not by his heir. . Zid. 


Vide .dppeal 6—Clerk and Clerk and 


Master 1. 
TRIAL. 


The Court at the request of the jury, may 


a 


in its discretion permit a witness who has 
been once examined to be called again 
at any time before the verdict is render- 
ed, notwithstanding the witnesses were 
separated before their first examination, 
and had since had an opportunity of com- 
municating with each other. State v Sil- 


ver, 332 
TRUST. 


A cestui gue trust, who obtained pos 


session in that character, is not permitted 
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at law to deny the title of the trustee, and 
where he had admitted it by a parol de-| * 
claration, a purchaser under the trustee is 
not bound to prove the title of the latter. 
Den ex dem. White v Albertson, 241. 

2, By Rurerw J. At law a trustee is for 
all p seized in fee, and may sue 
for an injury to his estate without refer- 
ence tothe interest of the cestui gue 
trust. Mordecai v Parker, 425 

Vide Execution 11. 

USURY. 

1. A bond which is valid between the obli- 
gor and obligee, is also valid in the hands 
of an assignee who has discounted it at 
a higher rate than the legal rate of inter- 
est, and the latter may recover the full 
amount of the bond of the obligor, nét 
withstanding he claims through an usu 
rious endorsement. Collier v WVevill, 30 

2. By Rurrix J. A mistake in the con- 
struction of the statute of usury,*if it re- 
sults in taking more than the legal rate 
of interest, will render the coritract usu- 
rious. Butan errorin fact, by which 
more than legal rate is reserved will not 
vitiate. Ibid. 

3. By the same. _ If a security be usurious 
in its creation, it is void in the hands of 
an innocent holder. But if valid in its 
inceptiGh, a subsequent usurious agree- 
ment does not avoid it, Ibid. 

4. Bythe same. The object of the statute 
against usury is-to protect the borrower, 
not to enable a real debtor to avoid the 
payment of a just debt, and hence the 
latter cannot- aver an usurious assign- 
ment, so as to defeat ‘the assignee. Ibid. 

5 By the same. A distinction exists be- 
tween the usurious discount of accommo- 
dation notes, and notes which are per- 
fect, and on which an action can be muin- 
tained. In the first.case the discount is 
a loan to the maker, and the note is void 
under the statute. In the second it is 
the purchase of an existing valid security, 

and the endorsee may recover on it. Ibid. 

6. ‘” sheriff who had collected money upon 
an execution and had neglected to pay it 
to the plaintiff, and was thereby subject 
to damages at the rate of twelve per cent 

annum, having lent the money thus 
collected to a third person at the same rate 
of interest, was held guilty of usury, and 
liable to the penalty imposed by the act 
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of 1741 (Rev. ¢.28)—Dowell v — 


7. By Rovers J. Tt come thet sh egéat tke 

lends money at an usurious rate ofints. . 
- rest, is liable to the penalty, notwith- 
standing he discloses his character. Jbid, 

8. By the same. A pure contract of indem- 
nity against a doubtful claim, is not with. 
in the statute against usury, but an agree- 
ment whereby the borrower agrees to 
the lender tav'eugnp cate'Ufintennt vi 
the latter is bound to pay a third person, 
and which exceeds the legal rate is not 
a contract of indemnity within the mean- 
ing of the rule, and this whether the ob- 
ligation of the lender be created by 
act oflaw or by stipulation. bid. . 

9. By the same. The payment of usurious 
interest to the Sheriff, or to an assignee, 
and much more to an agent, completes 
the offence. Ibid. 

VARIANCE. 

By Hexperson C. J. An endorsement 
by the foreman of the grand jury of the 
initial letter of his first name where the 
record of his appointment states his name 


at length, is not a material variance—=— 


State v Collins, 117. 

Vide Debt, Action of, 3, 4— Malicious 
Prosecution 3. 

VERDICT. ’ 

1. By Rerrin J. A verdict that « theists. , 
tute of limitations does not bar,” is not 
responsive to the issue, and is erroneous. 
But it is such a minute of the verdict as 
to enable the Superior mE to correct 
the entry; and although the 

_ Court cannot make this correction, but if 
it proceeds to judgment must awanha 
venire facias de novo, yet it will 
the judgment, till the correction is 
in the Court below. Deowell:v a 


2. By Rurrix J. Where a party, against 
whom a judge expresses an 
refuses to submit to it, but puts his cause 
to the jury, and is unsuccessful, although 
the judge may have erred, yet the verdict 
is not to be disturbed, if upon the whole 
case it is correct. Grice v Ricks, 62 

3. By Hatz J. Where the plaintiff de- 
clares in two counts, and the attention 
of the jury is directed by the judge to one 
of them only, a general verdict found by 
them is presumed on that count. Jones 
v Cook, 112 
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4. Where non assumpsit and the statute f 
limitations are pleaded, and the ey find 
the general issue for the defen 
Court will not examine the charge of the 
judge on the plea of the statute. Bul- 


lock v Bullock, , 260 
Vide Amendment o—Danages 2—New 
Trial 1. 
WARRANT. 


1, A search warrant canbe granted only 
to seize stolen goods. and when one re- 
cited, that A had enticed the negroes of 
B to leave him, and that he was harbor- 
ing them, and commanded the officer to 
seize them ; it was held that the justice 
had no authority to issue it, and that it 
did not justify the officer. State v Mc- 
Donald, 468 

2. By Daniet, J. An officer cannot de- 
cide whether a warrant is issued properly, 
but he must at his peril determine wheth= 
er he who issued it had jurisdiction of |» 
the matter. Ibid. 

WILL. 

. Where one gave direction for drafting a 
will both of real and personal estate, and 
Upon receiving the draft, was informed 
that in its present shape it was good on- 
ly as to personalty, and did no act de- 
claring it.to be Nis will, but merely Kept 
it with his valuable papers; it was held 
not to be a valid will of oes 
Fort v Fort, 

2. By Rurrrx, J. Does the want of nine 
tation, where there is a clause of attesta- 
tion defeat a will altogether? did. 

3, A will cannot be offered in evidence for 
any purpose without a certificate of the 

te. Sasser v Herring, 340 

4, In an issue of devisavit vel non, at was 
held by Henverson, C. J. and Rourrty, | 
J. that declarations of the supposed tes- 
tator, made after the exeention of the will, 
were admissible to prove that 1t wae ah 
tained by fraud, notwithstanding the act 
of 1819, (Rev. c. 1004,) to prevent 
frauds in the revocationsof wills. Dawt»:1, 
J. dissentiente, but holding declarations 


a 
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made at the execution of the will, to be 
admissible as part of the res geste.— 
Howell v Barde», et al, 442 


WITNESS. 

1, A party is not bound to offer an incoin- 
petent witness in order that his adversa- 
ry may waive the objection-and cross-ex- 
amine him 

2. By Danier, J. An attesting witness 
may be asked his opinion of the testator’s 
sanity, but fhe same question to another 
witness is improper. bid.” 

3. By Rurrin,J An attesting witness is 
the witness of the law and may be dis- 
credited by any one who cnnapines him. 
Ibid. 

4, A witness who 1s offered to prove what 
was deposed to on a former trial between 
the same parties, by a person who is dead, 
aust give the substance of the testimony, 
not its effect. Ballenger v Barnes, 469 

"6. By Rurxix;J In an action against a 
constable for wrongfully seizing goods of 
A, under an.-execution against B, the 
latter is not a competent witness to prove 
title to them in himself, /JValler v 
Milis, . 515 

Vide Trial. , 

WRIT. 


1, A writ signed by an Attorney, under a 
verbal authority of the clerk,‘is a nullity ; 
and its subsequent recognition by the. 
clerk or sheriff will not render it valid. 
Gardner v Lane, 53, 
2. Sealing is necessary to the validity of all 
writs, except those issuing to the county 
of the court where they are returnable, 
and a sheriff by acting under an unseal- 
ed writ, does not thereby render it valid. 
Den ex dem. ang v Bank of Cape 
Fear, 279 | 

3. By Hangsnews ‘C. J. Where the 
Sheriff has actéd under an uhsealed writ, 
the Conrt from which it issued, may af- 
ter its return sees it valid by ofSixing 
the seal. Jbid 

Vide Abatement 2, . *o* 


Crowell v Kirk, 355 ~ 
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